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Escape from Prison 


By s. 39 of the Prison Act, 1952, it is 
an offence for any person to aid any 
prisoner in escaping or attempting to 
escape from a prison. The meaning of 
the words “from a prison” came up 
for consideration by the Court of 
Criminal Appeal in R. v. Abbott (The 
Times, March 27). The appellant who 
was formerly a prison officer had been 
convicted at quarter sessions of an 
offence under s. 39 and of conspiring to 
effect the escape of a prisoner. The 
prosecution had alleged that the appellant 
and another officer got the prisoner in 
question away in order that he might 
send certain messages to London about 
some literary work. 


In the course of delivering the judgment 
of the Court, the Lord Chief Justice 
criticized the prosecution for not having 
produced the conviction of the prisoner, 
who might have submitted that there was 
no proof of his being in lawful custody but 
for the fact that the prisoner had himself 
given evidence that he was a prisoner. 


For the appellant the point was taken 
that the prisoner was at the moment of 
the escape outside the prison doing 
work. It would be very unfortunate, 
said Lord Goddard, if the Court had to 
hold that the prisoners outside the 
prison were not in lawful custody because 
then prisoners would not be taken outside 
prison. If a man was outside the prison 
building on a routine working party 
and he escaped, he was escaping from 
prison. That was clear from several 
sections in the Prison Act. The appeal 
was dismissed. 


It accords with common sense that a 
man should be considered as “‘ in prison ” 
when he is serving his sentence and under 
the control of prison officers, even though 
he may be temporarily engaged on work 
outside the walls. People would still refer 
to him as a man in prison, and it is 
satisfactory to know that this is in 
accordance with the law. As the Lord 
Chief Justice indicated, to hold otherwise 
would mean that prisoners would have 
to be deprived of amenities that give 
them an interest and help to keep them 
in health. 


Several Cases Against One Defendant 


When there is a series of summonses 
against the same defendant or defendants 


it is often convenient for them all to be 
heard together with the consent of the 
defence. The defendant is always en- 
titled, however, to require that they 
should be heard separately. When there 
is a separate hearing, the court may, and 
usually does, defer the question of penalty 
until all the cases have been determined, 
but the decision to convict or to dismiss 
should be announced at the conclusion 
of the hearing of each separate case, 
Hamilton v. Walker (1892) 56 J.P. 583: 
R. v. Chambers (1939) 83 Sol. Jo. 439. 


One reason for not fixing the penalty 
until all the cases have been heard is 
that before deciding on the penalty the 
court will normally inquire about any 
previous convictions, and if these should 
become known to the court before they 
have heard every case the defendant 
might be prejudiced by statement about 
his character when he was contesting 
some or all of the charges. 


In a recent case before Newcastle 
justices there were summonses against 
a company for alleged offences relating 
to the sale of eggs. The company pleaded 
not guilty. After one summons had 
been heard, a previous conviction was 
mentioned by inadvertence whereupon 
the justices adjourned the other sum- 
monses, and later in the day these were 
heard before a bench consisting of other 
justices, and convictions were made in 
respect of some of the summonses. 


The justices were well advised to take 
the course they adopted. If they had 
proceeded with the hearings after learning 
of the conviction, they would doubtless 
have disregarded it when arriving at 
their decision to convict or not to con- 
vict. We take that for granted. Never- 
theless, there would have been ground 
upon which the defendant company 
might have sought to get the convictions 
quashed on the ground of the improper 
admission of facts which ought not to 
have been known to them at that stage, 
and which might have given rise to 
prejudice. 


Home Life and Crime 


Addressing a meeting of the Federation 
of Women’s Institutes in Berkshire, Mr. 
C. A. Joyce, who has had 35 years of 
experience in prisons, borstal institutions 
and approved schools, is reported as 
saying that crime was increasing and 
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one could not get away from it. People 
were not so honest as they used to be. 
There is, we agree, only too much 
evidence that people have in general 
rather lower standards of honesty and 
loyalty than formerly. This is disquieting, 
and it needs thinking about if we are to 
find the causes and from there proceed 
to find the remedy. 


Mr. Joyce made the significant state- 
ment (we quote from the Maidenhead 
Advertiser) that he had never met a 
criminal who came from a happy home. 
No doubt he was referring to people 
who had really taken to crime, and not 
generally to the larger number of 
occasional offenders with perhaps a 
single offence against them, but even 
this latter class of offender is so often 
found to be unhappy or unsettled in 
home life that one is inclined to agree 
that Mr. Joyce has put his finger on a 
main cause of crime today. It is certainly 
true that juvenile offenders rarely come 
from completely happy homes. 


A feeling of happiness and security 
at home is one of the most steadying 
influences on man, woman or child. 
With so many wives and mothers at 
work, there is a danger to home life. 
Women workers are needed, but as far 
as possible it should be their aim, and 
that of their employers, to see that home 
and children suffer as little as possible 
from lack of attention. Probation 
Officers and other social workers have 
often referred to this question, and 
urged the claims of children to the care 
and interest of their parents, especially 
of their mother. 


The Learner Driver in the Minicar 


We have seen a report, in the Yorkshire 
Post of March 24, of the prosecution of 
a provisional licence holder who drove 
a three-wheel Minicar without being 
accompanied by a qualified driver. The 
magistrates decided to dismiss the case 
and the prosecution’s advocate intimated 
that steps would be taken to have the 
case heard in another court. We discuss 
the matter, therefore, with some diffidence, 
but we should argue that in considering 
this problem the definition, in s. 2 of 
the Road Traffic Act, 1930, of “* motor 
cycles,” i.e., mechanically propelled 
vehicles . . . with less than four wheels 
and the weight of which unladen does 
not exceed eight hundredweight, is 
irrelevant. What has to be construed is 
reg. 16 of the Motor Vehicles (Driving 
Licences) Regulations, 1950. 


It is clear that the object and intention 
of the provisions about “ learner drivers ”’ 
is to ensure that when the construction 
of the vehicle makes it reasonably possible 
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the holder of a provisional licence shall 
not drive unless he is accompanied by a 
qualified driver who can advise and 
assist him as may be necessary. Regula- 
tion 16 (3) provides that, except in the 
case of a vehicle (other than a motor car) 
which is not constructed or adopted to 
carry more than one person . . . the 
“learner” shall use it only when under 
the supervision of a qualified driver 
present in the vehicle with him. At the 
end of this paragraph is a proviso that 
a motor bicycle shall not be deemed to 
be constructed to carry more than one 
person unless it has a passenger sidecar 
attached. Regulation 16 (4) makes 
provision for motor bicycles which have 
no side car attached. 


Our argument is that although a 
Minicar is clearly a motor cycle within 
the meaning of s. 2, supra, it cannot, 
since it has three wheels, be a motor 
bicycle within the meaning of reg. 16. 
We would say, therefore, that as the 
Minicar has accommodation for a 
passenger the provisions of reg. 16 (3) 
apply to it, but the proviso to that 
paragraph does not apply because it is not 
a motor bicycle. If this argument is 
sound the learner must be accompanied 
by a qualified driver. We shall be 
interested to see what the decision of the 
High Court is if the matter comes before 
it. We would add that the Oxford 
Dictionary defines a “bicycle” as a 
two-wheeled velocipede, and we know 
of no definition to the contrary in the 
Road Traffic Acts or regulations. The 
Road Transport Lighting Act, 1927, 
speaks of bicycles and tricycles and 
distinguishes between them. 


Holidays for Mothers 

Easter conferences ventilate many 
interesting topics and result in proposals 
of various kinds. One proposal that is 
attractive, but which needs thinking 
about, was passed by a large majority 
at the conference of the Education 
Welfare Officers’ National Association. 
It was that the Government should be 
asked to promote legislation so that 
young mothers could be given a holiday 
at a nominal cost. It was said that in 
industrial areas there were mothers 
suffering from lack of proper nourish- 
ment and bad housing, and that some were 
in danger of breakdown. We recognize 
the need for better housing of many 
families, some of which are in unhealthy 
and overcrowded homes, but we should 
have thought that in these days of full 
employment and generally high wages 
nobody need be in want of sufficient food. 

It is beyond doubt that some young 
mothers with several young children over- 
tax their strength and that some of these 
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lose heart and energy, with the result that 
their homes become neglected and the 
family becomes a problem family. Then, 
maybe, the local authority has to take 
action. The children are perhaps received 
into care under the Children Act and 
the home is broken up for a time. This 
involves large expenditure of public 
money, and so it is argued that it would 
be cheaper, as well as pleasanter, to 
provide the mother with a holiday and 
not wait for a breakdown before doing 
anything. The other point of view is 
that most working-class people could 
afford a holiday if they spent less on 
luxuries like television, cars, cigarettes 
and amusements. Some people say too 
much is provided already out of public 
funds, and that it is time to stop adding 
more to the many things available for 
nothing. 


If this is to beadded to the social services 
available to mothers we hope it will be 
subject to evidence that the applicant is 
unable to meet the cost taking into 
account the family income and expenses. 
The idea of helping mothers who need, 
but cannot afford a restful holiday is 
good, but the scheme needs to be carried 
out within well-defined limits. 


Night Work for Young Persons 


British Railways are frequently 
criticized for their shortcomings. Com- 
plaint is made of reduced services on 
some lines, high fares and freight charges, 
and unpunctuality. These complaints 
are not without ‘cause, but the railway 
authorities reply that they are faced with 
a grave shortage of staff and other 
difficulties. 


Those difficulties are increased by 
restrictions on the employment of young 
workers, as was brought out in a pro- 
secution of the Transport Commission 
recently for employing some young 
persons under 18 on night work, in 
contravention of the Employment of 
Women, Young Persons and Children 
Act, 1920. It appeared that the Bristol 
corporation had discovered the state of 
affairs and had some correspondence 
with the Transport Commission, and had 
felt bound at last to institute proceedings, 
which resulted in the imposition of fines. 


For the defence it was stated that the 
discontinuance of the employment of 
lads on night work in signal-boxes had 
deprived them of a valuable part of 
their training in their work, while the 
discontinuance of the employment of 
youths as engine-cleaners or firemen on 
occasional night shifts would involve 
the men in more night work and would 
probably lead to resignations. So far as 
the boys were concerned, they would 
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lose the chance of earning time-and-a- 
half pay, and this again would probably 
lead to resignations. 


The Act in question was intended to 
prote ct workers from unsuitable employ- 
ment under conditions that might affect 
their health, and in many instances it 
has no doubt proved its usefulness. If, 
however, in the case of the railways, 
compliance with the law results in delays, 
blocked marshalling yards, discontent 
among staff, and consequent resignations, 
the effect on trade and industry may be 
serious. The Bristol corporation could 
hardly ignore a continuance of breaches of 
the law, and the Transport Commission 
was in a dilemma between breaking the 
law and allowing a worsening of the 
position on the railways. It would seem 
reasonable to ask Parliament to consider 
some change of the law, for a time at all 
events, if satisfied that the welfare of 
young workers would not suffer. 


Gobbledygook at Bay in Berkshire 

“One final word in_ conclusion.” 
Thus did Sir Ernest Gowers end his 
address on Official English to Berkshire 
County Council’s Week-end School at 
Easthampstead Park Training College last 
Saturday. Even Homer nodded. 


The subject on which Sir Ernest was 
talking is one which he has made 
peculiarly his own. It is ‘‘ no virgin field 
pregnant with possibilities’’ (to quote 
one of the many amusing examples used 
by Sir Ernest in his talk) for it is difficult 
to see what can usefully be added to that 
which already lies within the covers of 
The Complete Plain Words.* Yet for all 
the wide publicity which the two original 
works received, Sir Ernest was able to 
draw upon such a wealth of new ex- 
amples that one might wonder whether 
much ground has been gained in the 
battle against officialese or as Americans 
say, gobbledygook. 


This week-end school arranged by 
Berkshire County Council and attended 
also by a good contingent of officers from 
neighbouring counties, was the first 
occasion on which Sir Ernest hadaddressed 
a local government audience. Offficial 
English, commented Sir Ernest, Whether 
it be used by civil servants or local 
government servants, was not by any 
means the worst English. In fact stan- 
dards were high, but that was no reason 
to resent instruction. 

Sir Ernest preaches by parable rather 
than precept, and merely to reproduce 
here the basic principles advocated by 
the speaker without the garnish of the 
witty and apt examples which Sir Ernest’s 
Berkshire audience enjoyed, would be 
plain fare indeed. 
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The students at the school were en- 
couraged to put precept into practice by 
the issue of a test paper compiled by the 
directors of the home with the help of Sir 
Ernest Gowers. From the several excellent 
questions which appear under the head- 
ing “ Translate the following from the 
original Gobbledygook into modern 
English ’’ we select the following: 


**In our view it would be exceptional 
and wrong that any factor determining 
an individual’s remuneration should be 
not what he actually has or had but 
what he might have had if he had done 
(or could have done) other than he did.” 


The school solution to this was given 
as: ‘* Pay cannot take account of missed 
opportunities.” 


In arranging a very attractive pro- 
gramme for their week-end course 
Berkshire are to be congratulated on 
having placed emphasis on the need for 
clarity in thought and word—surely 
as necessary in the local government 
service as anywhere. 


* Plain Words and The ABC of Plain 
Words, now rearranged and revised and 
published by H.M.S.O. at 5s. under the title 
The Complete Plain Words. 





Pulling Down a Building 

There must, we think, be something 
wrong with a story sent to us from 
Newcastle-upon-Tyne, and yet the story 
in the Newcastle Journal is so circumstan- 
tial that we find it hard to pick a hole 
in it on facts. A miner and his son 
named Baines, living outside Newcastle, 
built themselves a garage. Before start- 
ing they submitted a plan in black and 
white to the district council, which the 
council said (we quote the Journal) 
** was perfectly all right but should have 
been in colour—and it was returned to 
them.’ This is the first, if relatively 
minor, oddity. We have looked through 
several editions of the model building 
byelaws, and do not find any requirement 
of coloured plans. No doubt the colour- 
ing conventionally used by architects 
and surveyors is helpful in showing a 
local authority’s officials what is intended, 
but the building owner is not obliged to 
engage professional assistance; he is 
entitled to draw his plans himself and 
may not know the usual colours. (Many 
a jobbing builder is equally unfamiliar 
with these.) So long as the plans show 
accurately what is intended, the plans 
must be accepted, and must be passed if 
there is no legal objection to that which 
is intended. However, the council did 
here ask for coloured plans, which the 
miner and his son sent in, but meantime 
they went ahead and built the garage. 
The coloured plan when it reached the 
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council was found to comply with the 
council’s byelaws, and was recommended 
for approval by the county planning 


officer. The council, however (and once 
more we quote), “‘ decided the garage 
must come down, but if the same plans 
are re-submitted the Baines can build it up 
again exactly as it is now, and where it 
is now.”” 


This is the second oddity, and much 
more serious than the demand (or 
request) for plans in colour. We suspect, 
indeed, that the first plans may have 
been defective in some respect more 
important than their being in black and 
white, and that the council’s request 
for colour was incidental to some material 
alteration. If so: if, that is to say, the 
position was that no effective plans had 
been deposited before the building was 
erected, failure to deposit plans was an 
offence which could be prosecuted, and 
for which a fine could be imposed—the 
amount depending upon the view taken 
by the magistrates of all the circumstances. 
But not even the magistrates could 
impose the penalty of pulling down the 
building, if (as stated) this satisfied the 
council’s byelaws and planning permission 
was obtained. 


We quote again: “Councillor J. 
O’Neil told the Journal: ‘We can make 
them take it down and we will. It is a 
question of making an example of 
someone’ (Here comes the passage 
already quoted, saying that the revised 
plans complied with the byelaws and had 
been recommended for planning approval.) 
‘But it will have to come down and he 
must make application again—then he 
can put the garage up again and we’ll 
be happy,” said Councillor O'Neil.” 


From this factual narrative we turn 
to the Public Health Act, 1936. Section 
65 (1) enacts that if any work to which 
building byelaws are applicable contra- 
venes any of those byelaws the local 
authority, without prejudice to their 
right to take proceedings for a fine in 
respect of the contravention, may by 
notice require the owner either to pull 
down or remove the work or, if he so 
elects, to effect such alterations therein 
as may be necessary to make it comply 
with the byelaws. The form of this 
subsection, and particularly the election 
given to the owner (which would be 
meaningless in a case where, as in that we 
are considering, the work itself did 
comply with the byelaws), make it 
plain that the power to require pulling 
down is not available where the only 
offence committed has been failure to 
submit plans of the work. The history 
of this subsection, and the reason why 
it was so worded, will be found fully set 
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out in Lumley’s note. The local authority 
which we have not named (in case the to 
Newcastle Journal had been misled about 
the facts) will have to think again. The 
sanction for enforcing a notice given 
under s. 65 (1) is action in default under 
s. 65 (3). If it can be taken that the facts 
are as published in the Journal, the notice 
given in this case under subs. (1) is void 
and should be ignored, and a local 
authority which resorted to sub. (3) 
to enforce a void notice would be liable 
for damages in trespass. 


at Harrogate. 


Mothers at Work parent. 


Our views on the question of mothers 
of young children going out to work are 
strengthened by reading what was said 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, APRIL 21, 1956 


by Mr. Baglee in his presidential address 
the Education Welfare Officers’ 
National Association at their conference 


Mr. Baglee referred to the raising of 
their standard of living when both 
parents were at work, and asked whether 
television, cars and nightly visits to 
places of adult entertainment were to be 
compared with the permanent joy of 
caring for and bringing up children to 
become good citizens. 
obvious to every serious, 


There are cases in which it may be 
necessary for both parents to go out to 
work, but in the majority of instances 
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where both are in full-time employment 
the motive is simply material benefit jp 
the form of luxuries, and not of supple. 
menting inadequate earnings of the father 
of the family. 

Education welfare officers have ex. 
ceptional opportunities of seeing the 
kinds of home life existing among the 
families with which they come into 
contact, and their opinion deserves to 
receive attention. That opinion is shared 
by many other social workers, who feel 
that material comfort and luxury loom 
too large in the lives of many parents, 
to the exclusion of a proper regard for 
parental duty—a duty which ought to be 
a pleasure, and which brings its own 
reward. 


The answer is 
thoughtful 


MAINTENANCE ORDERS: VARIATION AND 
ENFORCEMENT 


1. Remarriage and variation of a maintenance order 

Where a woman obtains a maintenance order in a magistrates’ 
court, and subsequently divorces her husband, it is common 
practice (approved by the High Court) for her to rely on the 
continuance of the magistrates’ order, and not for her to apply 
for alimony in the Divorce Court. It frequently happens that 
subsequently the husband remarries, perhaps has children and 
then applies for a reduction of the maintenance order in favour 
of his former wife; or else he appears to answer a complaint 
for arrears and pleads these facts as an explanation. Such 
cases give justices great anxiety. On the one hand the party 
who has been sinned against (the first wife) may be caused 
hardship by reduction of the order, or non-payment of the 
arrears; on the other hand the second wife and her children 
may be caused hardship if the husband complies with the 
court order. Most of the persons concerned in these cases are, 
in fact, of modest means and hardship to one side or the other 
is inevitable. The problem for the court is which way their 
sympathies must lie, and some guidance is found in the case of 
Russell v. Russell [1956] 1 All E.R. 466. 


In that case, exactly these circumstances existed, with the 
additional fact that when the divorce was granted the husband 
gave an undertaking to the commissioner not to apply to have 
the maintenance order reduced. He later married and had a 
child and applied for the undertaking to be discharged. The 
Commissioner refused to discharge it, observing that ‘“* the 
undertaking was no doubt the result of conversations with the 
wife and a wife whose marriage has been dissolved may very 
well want to be protected, if she can, against the very thing that 
has happened, namely that the husband shall re-marry and have 
some more children by another woman... I see no reason to 
discharge it.” 

Against this and other matters the husband appealed to the 
Court of Appeal, and there the Commissioner’s decision was 
upheld. ‘ The husband,” observed Jenkins, L.J., “‘has wholly 
failed to show any such change in circumstances as would 
warrant the court in discharging the undertaking. In order to 
obtain a discharge of the undertaking he would have to show 
a real case of hardship, some essential change in his circumstances, 
beyond the mere fact of his re-marriage and the birth of a child; 
for, after all, he did voluntarily give this undertaking to the 





court when it suited him to do so. If he could make out a 
sufficiently strong case it would be open to him to apply . . . to 
discharge the undertaking.” Lest it be thought that the people 
concerned were people of means it is well to observe that the 
order concerned was for £2 10s. a week only. 


It would appear therefore that in the view of the Superior 
Courts the claims of the first wife take precedence over those 
of the second unless real hardship intervenes, and to that 
extent the decision will be of great assistance to magistrates. 


2. Enforcement of maintenance arrears 


Giving judgment in the case of O’Connor v. Isaacs and Others 
[1956] 1 All E.R. 513, Diplock, J., made some interesting 
observations regarding the enforcement of maintenance arrears. 
He was referring to the law as it stood prior to the appearance 
of the Magistrates’ Courts Act, 1952, and pointed out that 
under s. 4 of the Bastardy Laws Amendment Act, 1872, the 
power of enforcing payment of a maintenance order by im- 
prisonment only existed in respect of sums which had fallen 
due since the last commitment under the order. Dealing with 
a particular commitment the learned Judge said: ‘“‘ On May 23, 
1945, a fresh order for commitment was made for £53 10s. 
which must have been additional arrears incurred since his 
release from prison in October, 1944.” 


Now, it is clear from the facts of the case that the imprison- 
ment from which he was released in October, 1944, was ordered 
on March 7, 1944, in respect of £100 5s., due in respect of a 
period beginning ‘in 1942, and the execution of the warrant was 
suspended while instalments were paid. Having failed to keep 
up the instalments he was arrested and committed to prison 
on July 28, 1944, for three months. Therefore, and this is the 
point of importance, in the view of the learned judge, his im- 
prisonment wiped out, not only the balance of £100 5s. still 
due, but also any arrears that had accrued between the making 
of the committal order on March 7, 1944, and its execution on 
July 28, 1944. (It also incidentally wiped out arrears accruing 
during the three months that he was in prison, as no order 
otherwise had been made.) 


This interpretation, it is submitted, is contrary to common 
practice, which is that where a committal warrant is suspended, 
(a) all payments made go to settlement of the amount named 
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in the warrant, but (6) arrears accruing between the ordering of 
committal and the execution of the warrant are regarded as 
sums forming a fresh cause of complaint on defendant’s release 
from prison, or payment of the sum due on the warrant. It 
now appears that “‘ sums due since any commitment ”’ means 
“since his release from prison,” not “‘ since the date of the 
ordering of his commitment.” 


The question that arises is of importance—-s. 4 of the Bastardy 
Laws Amendment Act, 1872, which contains the words in 
question (“sums due since any commitment”) has been 
repealed in part and replaced by ss. 64 and 74 of the Magistrates’ 
Courts Act, 1952, and one must ask whether the law has now 
been changed. 

The relevant parts of the sections of the later Act provide 
(1) “ Where default is made in paying a sum adjudged to be 
paid by an order of a magistrates’ court, the court may issue a 
warrant of distress . . . or issue a warrant committing the 
defendant to prison ”’ (s. 64 (1)); (2) “*‘ Where default is made in 
paying a sum ordered to be paid by an affiliation order or 
order enforceable as an affiliation order the court shall not 
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enforce payment of the sum due under s. 64 of this Act except 
by an order made upon complaint ” (s. 74 (1)). It is seen that 
the restrictive words contained in s. 4 of the Act of 1872 have 
disappeared, and the present position appears to be that where 
a commitment to prison takes place some time after the com- 
mittal was ordered (because of postponement of issue of the 
warrant under s. 65 of the Magistrates’ Courts Act, 1952), 
arrears accruing between the date of the order and the execution 
of the warrant are not made irrecoverable. Arrears accruing 
during the period of imprisonment will still be irrecoverable by 
virtue of s. 75 of the Magistrates’ Courts Act, 1952. In short, 
it would appear that the correct practice today is the one that 
has been followed, apparently wrongly, under the old law. 


There can be little doubt that in 1872 there was no question 
of the issue of warrants being suspended; a man was committed 
for arrears and either paid forthwith or went to prison, and it 
was by no means certain that the powers of suspending warrants 
contained in s. 21 of the Summary Jurisdiction Act, 1879, 
extended to warrants in respect of arrears due under an affiliation 
order. 


IS CONSENT TO SUMMARY TRIAL ALWAYS 
IRREVOCABLE ? 


We wish to consider in this article two sections of the 
Magistrates’ Courts Act, 1952. The first is s. 24 which reads 
as follows: ‘* Except as provided in subs. (5) of s. 18 of this 
Act a magistrates’ court, having begun to try an information 
for any indictable offence summarily, shall not thereafter pro- 
ceed to inquire into the information as examining justices.” 
This section is derived from s. 28 (6) of the Criminal Justice 
Act, 1948, which was repealed by the 1952 Act. 


The second section is s. 98 (6) which reads as follows: 
“Subject to the provisions of the next following subsection the 
justices composing the court before which any proceedings 
take place shall be present during the whole of the proceedings. 

“ Provided that, if during the course of the proceedings any 
justice absents himself he shall cease to act further therein 
and, if the remaining justices are enough to satisfy the require- 
ments of the proceeding provisions of this section the proceed- 
ings may continue before a court composed of those justices.” 


Section 98 (7), referred to in s. 98 (6), allows one bench to 
convict a defendant and, when they have remanded him for 
inquiries, another bench, i.e., a differently composed one, to 
sentence him. 

The derivation of s. 98 (6) is to be found in the proviso at 
the end of s. 29 of the Summary Jurisdiction Act, 1848. It is 
obviously convenient in most cases, where a case is adjourned 
after it has been partly heard, that the hearing should be con- 
tinued before the same justices, but we think that the proviso 
to s. 98 (6) makes it clear that it is recognized that in some 
circumstances this may not be possible. Take as a simple example 
a case in which a little evidence is heard before a metropolitan 
Magistrate and he has then for some reason to adjourn the 
hearing. When the adjourned date is reached that magistrate 
has been taken ill and a colleague is sitting in his place. The 
length of the first magistrate’s absence is uncertain, but it is 
known that he will be away for some time. All the witnesses 
are present in court and the parties ask the second magistrate to 
start the case de novo. It seems to us to be a complete compliance 
with the requirements of s. 98 (6) if the second magistrate then 
Starts again at the very beginning of those particular proceedings 
and hears the case, and we believe that this practice has been 





followed on many occasions when the circumstances have made 
it convenient and desirable to do so. It is clear, of course, that 
if the first magistrate dies or retires the case must be begun 
again before the second magistrate. We do not read s. 98 (6) 
as requiring a magistrate or a bench of justices in all circum- 
stances to attend to continue the hearing of a case which he 
or they have begun. Another instance which occurs to us in 
which a change of magistrate might be necessary is that in which, 
having embarked upon a case, a magistrate realized for the 
first time that because of his personal knowledge of one of the 
parties or of an important witness it might be improper for him to 
continue the hearing. Obviously in such a case he ought to 
discontinue the hearing so that the proceedings can be begun 
again before a colleague. 


We have referred to cases heard before metropolitan 
magistrates because in their case a change of magistrate must 
mean a re-opening of the case, whereas with a bench of justices 
the absence of one may still leave enough to constitute a court 
which can continue with the hearing, but there may be occasions 
when a part heard case comes, after adjournment, before an 
entirely fresh bench and we think that their position is then 
the same as that of a stipendiary magistrate. We would add, 
however, that whether it is a stipendiary magistrate or a bench 
of justices a “‘new”’ court should not start the case de novo 
with the object of depriving the former court of jurisdiction 
when that former court desires to continue with the hearing. 
It is an old established principle that as between justice of equal 
jurisdiction those who are first seized of a case have a right to 
continue with it to the exclusion of others, and that any others 
can only enter upon the case with the agreement of those who 
began it. 


We come back now to s. 24. When an indictable offence, 
triable summarily in the case of an adult by virtue of s. 19 of the 
Magistrates’ Courts Act, 1952, is to be so tried it is an essential 
part of the proceedings in that case that the defendant should 
be informed by the court of his right to be tried by a jury and 
of his liability, in the event of summary conviction, to be sent 
in certain circumstances to sessions for sentence. It would 
seem, therefore, that a consent to summary trial under s. 19 
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is a part of “ the whole of the proceedings ’’ within the meaning 
of s. 98 (6). What is to happen if a defendant who has consented 
to summary trial is remanded and appears on the adjourned 
hearing before a different court ? If we are right in thinking 
that the obtaining of his consent is a part of the proceedings 
he must be asked again if he consents to summary trial and 
this must, in our view, give him the right to change his mind 
and to ask to be sent for trial if the evidence so justifies. 
There seems to be no doubt about this if the magistrate (taking 
again a stipendiary magistrate) has died or has retired, so that 
in that event the defendant clearly gets a chance to revoke his 
consent. Is the position any different when for some proper 
reason the case comes, after the adjournment, before a 
differently constituted bench ? 
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Opinions on this point, we believe, differ. It is urged, on the 


one hand, that care should be taken to ensure that such a cage ' 


comes, after the adjournment, before the same magistrate or 
justices and in most cases we imagine that this is done. But the 
fact that it is desirable to do this does not mean necessarily 
if it is not done and the circumstances make it seem desirable 
to begin the case de novo that the magistrate or justices who s9 
begin the case afresh are acting without jurisdiction and that 
their subsequent committal of the defendant for trial is a nullity, 


We forbear from discussing the question further here because 
we have reason to believe that such a case may become the 
subject of proceedings in the High Court and if that Court is to 
have an opportunity to decide this important and interesting 
point we do not think we should seek to anticipate their decision 
on the matter. 


RIVER BANKS AND SEA WALLS 


By A. S. WISDOM 


The term “ bank ” in connexion with a river does not appear 
to have been defined specifically by the English courts, although 
this was stated in Monmouthshire Canal & Railway Co. v. Hill 
(1859) 28 L.J. Ex. 283, as regards the banks of a canal—‘** When 
you speak of the banks of a canal, you mean the land on either 
side of the canal which confine the water. There are banks of 
the canal therefore on both sides of it, and when you speak of 
the banks you mean the substantial soil which confines the 
water.”” The same case decided that the banks of a canal include 
the towpath. In the American case of Howard v. Ingersoll (1851) 
17 Ala 780, it was said with respect to fresh-water river banks 
that “the banks are the elevations of land which confine the 
waters in their natural channel when they rise the highest and 
do not overflow the banks; and in that condition of the water 
the banks and the soil which is permanently submerged form 
the bed of the river. The banks are part of the river bed, but 
the river does not include beyond the banks. Fresh rivers, 
although not subject to the daily fluctuation of the tide, may 
rise and fall periodically at certain seasons and thus have defined 
high and low water marks.” 


Section 81 of the Land Drainage Act, 1930, defines ‘* banks ” 
as meaning “* banks, walls or embankments adjoining or con- 
fining, or constructed for the purposes of or in connexion with, 
any channel or sea front, and includes all land between the bank 
and low-water mark,”’ but that definition does not include an 
artificial bank up to three-quarters of a mile from the channel 
of a river: North Level Commissioners v. Welland Catchment 
Board [1938] Ch. 379. A distinction was made between river 
banks and walls in Newcastle (Duke) v. Clark (1818) 8 Taunt 
627, to the effect that a bank belongs to the owner of the ad- 
joining land, but that a wall is the property of the person bound 
to repair it. Speaking practically, it might be said that where 
there is no wall or embankment, the word “ bank ” is limited 
to the actual slope at the edge of the river with perhaps a few 
feet at the top of the slope. 


*As a general rule, the ownership and property in a river 
bank is vested in the riparian owner, and the right to the bed 
of a river is not inseparably bound up with the right to the 
bank, since an owner of both may retain one and part with the 
other: Smith v. Andrews (1891) 65 L.T. 175. Where a company, 
body of commissioners or board of conservators have been 
established by statute to carry on and regulate the navigation 
of a river they do not necessarily acquire an interest in the soil 
of the bank, unless this is required for the purposes of navigation: 
Hollis v. Goldfinch (1823) 1 B. & C. 205. It depends upon the 


construction of the Act as to whether the undertakers acquire 
an interest or easement in the soil of the bank: Badger v. South 
Yorks Rly. & River Dun Co. (1858) 1 E. & E. 359. The public 
have no right at common law to tow along the banks of a 
navigable river (Ball v. Herbert (1789) 3 Term. Rep. 253), but 
the right can arise by dedication, statute, custom or usage. 


Banks are associated with a non-tidal or fresh-water river, 
and in the case of a tidal river or estuary it would be proper to 
refer to “‘ shores” instead of banks, and this introduces the 
subjects of coast protection and sea walls. 


Coast protection 


Originally the Crown prerogative included a duty to protect 
the realm against the inroads of the sea by maintaining the 
natural barriers against it, or by raising artificial barriers, but 
this obligation cannot be enforced by the subjects against the 
Crown: Hudson v. Tabor (1877) 42 J.P. 20. The exercise of the 
royal prerogative was effected by means of commissions of 
sewers issued from time to time by the King and ultimately 
regulated by statute, commencing with 6 Hen. 6 c. 5 (1427) and 
continuing with a series of Sewer Acts, then Land Drainage 
Acts, culminating in the Land Drainage Act, 1930. The 
previous statutes were repealed by the Act of 1930, which is 
primarily concerned with land drainage functions of river 
boards—these, under the River Boards Act, 1948, replaced the 
greater majority of the former drainage boards—and the only 
outward evidence that the Act of 1930 has to do with sea defence 
is contained in s. 81 (Interpretation) thereof, where the definition 
of “drainage” includes “* defence against water,” which ex- 
pression in turn includes “‘ defence against sea water.” 

Having introduced land drainage as an element in sea defence, 
it is also necessary to point out that by the Coast Protection 
Act, 1949, maritime county borough councils and county 
district councils were made coast protection authorities (with 
provision for establishing coast protection boards and joint 
committees) empowered to carry out works of construction, 
repair, improvement, etc., for protecting land against erosion 
or encroachment by the sea. 

The distinction to be drawn between the relative sea defence 
functions of river boards and coast protection authorities 
is that river boards are concerned with the defence of low-lying 
land against flooding, whether by inland waters or the sea 
(subject to the proviso that works of sea defence by river boards 
are undertaken in connexion with their “ main river,” i¢., 
watercourses in respect of which a river board has official 
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jurisdiction for land drainage purposes), whereas coast protec- 
tion authorities have to protect against destruction parts of 
the coast, including built-up areas, and to prevent erosion 
caused by wave and tidal action. Scott, L.J., in Symes v. Essex 
Rivers Catchment Board (1937) 101 J.P. 179, stated that it was 
an express or implied principle of the Land Drainage Act, 1930, 
that catchment (now river) boards had two main objects: 
(I) to control the flow of inland waters, and (2) to keep out 
sea water from farm lands. 


Any appraisal of coast protection would be incomplete 
without reference to the Coastal Flooding (Emergency Provisions) 
Act, 1953, passed, following the east coast floods of January, 
1953, to provide for the reconstruction of sea defences and 
the rehabilitation of agricultural land damaged by salt water 
in the floods. Part I of the Act extended for a limited period 
the powers of six river boards (beyond the general powers under 
the Land Drainage Act, 1930, and the River Boards Act, i948) 
for building sea embankments and, in particular, to construct, 
improve and repair banks, walls, embankments, etc., to work 
clay or other substances for obtaining materials for works and 
to construct and improve road access. 


As distinct from sea defences erected by the Crown or a 
public authority, a person occupying land adjacent to the sea 
may erect such defences as are necessary for preserving his land, 
although such erections may render it necessary for his neigh- 
bours to do likewise: R. v. Pagham (Sussex) Commissioners 
(1828) 8 B. & C. 355. But see now s. 16 of the Coast Protection 
Act, 1949, whereby coast protection works (other than main- 
tenance or repair) require the consent of the coast protection 
authority. A person who, for the protection of his property 
upon the sea, places rocks and piles on the foreshore which 
belongs to his neighbour, may acquire an easement over his 
neighbour’s land for protecting his property from the sea by 
means of the rocks and piles placed on the land: Philpot v. 
Bath (1905) 49 S.J. 618. A subject, who is the owner of the 
foreshore, will be restrained by injunction from removing a 
natural bank of shingle, although removed for sale in the ordinary 
and legitimate way, if by such removal the neighbouring land 
is thereby exposed to the inroads of the sea: A.-G. v. Tomline 
(1880) 44 J.P. 617. 


Sea walls 


There is a certain amount at common law regarding the 
functions of sea walls. In Symes v. Essex Rivers Catchment 
Board, supra, concerning an ancient sea wall originally erected 
either by the Crown or by commissioners of sewers to prevent 
the excursion of the sea into the land behind the wall, it was 
held that no one can acquire any right to interfere with the 
operation of a sea wall so as to prevent it operating as intended 
by the Crown when it was built and, in particular, an owner 
of land outside the sea wall had no right to send sea water through 
the wall on to the land lying within the wall or to make a breach 
in the wall which would expose the land on the landward side 
to the risk of such an event happening. The powers of a river 
board under the Land Drainage Act, 1930, e.g., to keep in good 
repair a sea wall are permissive only and not imperative, and 
the powers do not require or direct a board to do such work: 
Smith v. Cawdle Fen Commissioners (1938) 82 S.J. 890; East 
Suffolk Rivers Catchment Board v. Kent (1941) 105 J.P. 129; 





Gillett v. Kent Rivers Catchment Board [1938] 4 All E.R. 810. 


Those responsible for a sea wall are entitled to an injunction 
to restrain a person from removing shingle, etc., so as to expose 
the wall and the lands protected thereby to a greater risk of 
inundation of the sea: Canvey Island Commissioners v. Preedy 
(1922) 86 J.P. 21. It would no doubt be open to the Attorney- 
General to maintain an action on behalf of the public to restrain 
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the commission of such an act: A.-G. v. Shrewsbury Bridge Co. 
(1882) 46 L.T. 687. See also s. 18 of the Coast Protection Act, 
1949, under which a coast protection authority may by order 
prohibit the excavation or removal of materials on, under or 
forming part of the seashore. 


Sometimes a highway is incorporated with a sea wall and where 
the public have during living memory enjoyed a way along the 
top of a sea wall or embankment made to protect adjoining 
lands from the sea, a dedication of a public highway may be 
presumed so far as is not inconsistent with the purposes of the 
sea wall: Greenwich Board of Works v. Maudslay (1870) 35 
J.P. 8. The authority responsible for the repair of a sea wall 
(but not in occupation of the wall) with a public footpath along 
the top are required to repair the wall so as to restrain the sea 
water and are under no duty to keep the footpath in repair, nor 
liable to members of the public injured by using the wall which 
collapses: Hunwick v. Essex Rivers Catchment Board (1952) 
116 J.P. 217. 


Repair of banks and walls 


In Hudson v. Tabor, supra, both the parties were owners of 
land adjoining a creek communicating with the sea and had 
been long accustomed to repairing each his own sea wall and 
to raise it as the sea encroached. During a high tide the sea 
flowed over T’s sea wall and damaged H’s land. It was held 
that, in the absence of a prescriptive liability, T was not liable 
at common law to repair his sea wall for the benefit of H. 
Whilst this case concerns sea frontagers as regards a sea wall, 
it would appear in the light of that decision and the other cases 
hereafter mentioned, that the principle that there is no liability 
to repair at common law in the absence of evidence to the 
contrary, may be extended to riparian owners in relation to the 
banks of a river, whether tidal or not. 


The rule in Hudson v. Tabor is liable to departure in cases 
where the frontager or owner is under an obligation to repair. 
Formerly, liabilities to repair arose under the following heads— 
frontage, ownership, prescription, custom, tenure, covenant and 
usus rei (Callis on The Law of Sewers (1622) pp. 115-122), but 
since Hudson v. Tabor, the grounds of frontage, ownership 
and per usum rei are not relevant, and only the remaining grounds 
have to be considered. 


A sea frontager may be under a prescriptive liability to repair a 
sea wall and when the wall, although in sufficient repair to resist 
the flow of ordinary tides and the force of ordinary winds, is 
destroyed by extraordinary storm and high tide, it has to be deter- 
mined on the evidence whether the frontager was bound to provide 
against the effects of ordinary tempest only or of extraordinary 
ones also: R. v. Leigh (1839) 10 Ad. & El. 398. If the evidence 
is that a frontager’s prescriptive liability does not extend to the 
repair of damage due to extraordinary violence of the sea, the 
liability to repair the damage falls on all the owners in the 
level: Fobbing Sewers Commissioners v. R. (1886) 51 J.P. 227. 


Where a corporation are liable to repair sea walls under a 
grant from the Crown, an individual who suffers damage in 
consequence of the neglect of the corporation to repair the 
walls may sue the corporation for damages: Lyme Regis 
Corporation v. Henley (1834) 1 Scott 29. For examples of 
liabilities to repair a wall arising by reason of tenure, see 
London & N.W. Railway v. Fobbing Levels Commission (1896) 
75 L.T. 629: R. v. Baker (1867) 31 J.P. 692, and under coven- 
ant see Morland v. Cook (1868) 18 L.T. 496. Sometimes the 
obligation is that a frontager must keep a sea wall at a certain 
height, and failure to do so will render him liable to an action 
for negligence, and an act of God, such as an extraordinary high 
tide, will not excuse him: WNitro-Phosphate Co. v. London 
Docks (1878) 39 L.T. 433. 
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Obligations to repair may also be imposed by statute, e.z., 
s. 57 of the Land Drainage Act, 1930; s. 106 of the Thames 
Conservancy Act, 1932; ss. 262, 264 of the Public Health Act, 
1936. Conservancy commissioners under a statutory obligation 
to maintain and repair a sea wall were held liable, not only for 
damage caused by the river overflowing reclaimed lands, but 
also for damage caused to land beyond the reclaimed lands by 
reason of the sea wall being insufficient in height to prevent the 
river from overflowing: Bramlett v. Tees Conservancy Com- 
missioners (1885) 49 J.P. 214. But a river authority responsible 
for the maintenance of navigation were held not to be liable to 
maintain flood banks set back behind the natural river banks 
since the banks were not constructed to confine the water within 
the bed of the river: Vyner v. N. E. Railway (1904) 20 T.L.R. 192. 


The passing of the Land Drainage Act, 1930, has made no 
difference to the liability of obligations to repair banks and 
walls; s. 36 (1) of that Act preserved existing liabilities, and 
North Level Commissioners v. River Welland Catchment Board 
(1938) 102 J.P. 82 decided that the general wording of the Act 
or any scheme made under it did not transfer an obligation to 
repair an artificial bank from the plaintiffs to the catchment 
board set up under the Act. Section 9 of the Act (and see also 
ss. 36 and 37) requires river boards to commute all obligations 
imposed on persons “ by reason of tenure, custom, prescription 
or otherwise” to, inter alia, repair banks of watercourses 
forming part of the board’s “‘ main river.” The courts have 
decided that s. 9 deals only with obligations which are referable 
to, charged on or arising out of some land and is not concerned 
with a purely contractual obligation (Eton R.D.C. v. Thames 
Conservators (1950) 114 J.P. 279), nor with a voluntary obliga- 
tion arising under covenant: Re Fitzherbert Brockhole’s Agree- 
ment, River Wyre Catchment Board v. Miller (1939) 103 J.P. 379. 


Finally, although he may be under no liability to repair a 
bank, an owner may be liable to abate a statutory nuisance 
due to flooding of his land by a breach in the bank (Clayton v. 
Sale U.D.C. (1926) 90 J.P. 5), and it is the common law duty of 
an owner to prevent his land from being so used as to be a 
public nuisance: A.-G. v. Tod-Heatley (1897) 76 L.T. 174. 
Conveyancers should take note of Morland v. Cook, supra, 
under which an intending purchaser of property situate below 
sea level is bound to inquire how walls necessary for the pro- 
tection of the property against encroachment of the sea are 


PUBLISHING 


At a housing conference in London earlier this year the 
chief public health inspector of the London County Council 
spoke of the risk that a person, eager to obtain a house, may 
buy one which is likely to be demolished under compulsory 
powers. This is obviously to be deprecated, but steps taken 
or proposed to safeguard such a person have given rise to 
anxiety from the opposite point of view. Under s. 1 of the 
Housing Repairs and Rents Act, 1954, a local authority’s 
proposals for slum clearance have to be formulated and submitted 
to the Minister of Housing and Local Government. This in- 
volves compiling lists of the houses which are regarded by a 
local authority’s officials as proper for slum clearance. Without 
these lists the proposals could not work; the circular of August 
28, 1954, depends upon the lists, and at first sight it is easy to 
suggest that they should be made available as a warning to the 
public. Against this, our contemporary The Law Journal for 


December 30, 1955, remarked that: ‘“‘ If an authority included 
in their programme a particular property which is not ‘ unfit’ 
within s. 9 of the Act of 1954, and were then to exhibit a list of 
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maintained; there may be a covenant running with the land 
which would require him to contribute to the maintenance of 
sea walls along the boundaries of the levels in which the property 
is situated. 


Raising banks 


Whilst it follows from Hudson v. Tabor, supra, that a frontager 
on the coast may if he wishes erect works or raise banks to 
protect his property from the inroads of the sea, a riparian 
owner, whether on the banks of a tidal or non-tidal river, is not 
quite in the same position in times of flood. A riparian owner 
has the right to raise the river banks from time to time as it 
becomes necessary so as to confine the flood-water within the 
banks and prevent it from overflowing his land, provided he 
can do so without injury to others: Ridge v. Midland Railway 
(1888) 53 J.P. 55. This point was also brought out in Birkett y. 
Morris (1866) 30 J.P. 532, where the House of Lords decided 
that a riparian owner on a non-tidal river was entitled to build 
a bulwark ripae mundiendae causa to protect his property from 
the invasion of the water, but was not at liberty to conduct 
his operation so as to cause actual injury to property on the 
other side of the river. In the earlier case of Menzies v. Breadlane 
(1828) 3 Bli. N.S. 414, a proprietor on the banks of a river was 
held to have no right to build a mound which, if completed, 
would in times of ordinary flood, throw the river water on the 
grounds of a proprietor on the opposite bank so as to overflow 
and injure them. There are, however, certain exceptions to this 
rule: 

(a) In the event of an extraordinary flood an owner may 
fence off his land to protect it and turn the flood away without 
regard to the consequences: Nield v. London & N.W. Railway 
(1874) 44 L.J. Ex. 15. 

(b) Where a riparian owner erects a flood embankment 
on his land half a mile from the river diagonally to its banks, 
he is not liable if the water flows in front of the embankment 
and on to his neighbour’s land: Gerrard v. Crowe [1921] | 
A.C, 395. 


(c) A riparian owner may erect a mound to prevent the old 
course of the river from being gradually altered where part of 
the mound is erected on old foundations and it is the local 
custom for proprietors to so embank: Farguharson v. Far- 
quharson (1741) Mor. 12, 787. 


SLUM LISTS 


‘ unfit properties,’ the publication of the list, for which at that 
stage there would be no statutory authority, might be damaging.” 
Some lawyers who are members of local authorities have been 
apprehensive of possible legal proceedings, and some local 
government officials have pointed out, upon the other hand, 
that the lists of properties will, sooner or later, appear in the 
council’s minutes, which by s. 283 of the Local Government 
Act, 1933, are open to inspection by local government electors. 
Why then (it is asked) should not the council, for the safeguarding 
of intending purchasers, make the list available in other ways, 
such as supplying copies to their public libraries, and handing 
copies to the local newspapers ? To this we think the answer is 
that the lists are compiled for internal administrative purposes; 
they have (in The Law Journal’s words) no statutory authority, 
and if the council go beyond what Parliament has required 
they will do so at their own risk. It is vital to remember that 
at the stage of lists and proposals, contemplated by the circular 
of 1954, notices will not have been served on the owners of the 
listed properties, who will not have had their opportunity of 
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being heard, of appealing, or of making their own suggestions. 
There is nothing, so far, but an opinion which has not been tested. 

In summarizing De Buse v. McCarthy [1942] 1 All E.R. 19; 
106 J.P. 73 at 113 J.P.N. 333, we said: ‘“* The council fell down 
because the information they published in their library was a 
record of opinion or suspicion, not of judicially ascertained 
fact.” At 119 J.P.N. 788, we accordingly advised against publish- 
ing these lists, which at the stage under discussion have no legal 


force. 

At 119 J.P.N. 805, we were asked whether the registrar of local 
land charges, when required to give the registered particulars 
about a particular property, should volunteer the information 
that the property is on a slum clearance list. We advised the 
registrar Of local land charges to answer the questions put to 
him specifically, and not to volunteer the statement that an official 
of the council has reported adversely on the property. But 
inasmuch as the registrar of local land charges is also clerk 
of the council (and the non-professional purchaser of property 
will see no difference between the two capacities), it is proper 
to warn the inquirer, by covering letter or by a typewritten note 
which could be handed to personal searchers, that a programme 
of slum clearance is being prepared. Often the warning can be 
no more than general—see the last paragraph of the Minister’s 
circular 54/55 dated August 28, 1955, a year later than the 
circular which set going the process of compiling lists. The 
general warning should have the effect of causing the would-be 
purchaser to inquire further before he completes the purchase. 
When, in regard to some particular property, the council have 
reached a tentative decision, there can be no objection to saying 
so, and indeed we think it proper for the registrar of local 
land charges to state the position to a person who asks whether 
that property is being considered for slum clearance, although 
there is nothing to communicate beyond some other official’s 
opinion. The circular just mentioned, issued from the Ministry 
of Housing and Local Government, asks local authorities to 
make it known that they are preparing a programme of slum 
clearance, and to advise intending purchasers of older houses 
to inquire at the council’s office. It says that information about 
a particular house may not yet be definite, but the local authority 
should give as much information as they reasonably can, to 
help the inquirer to make his decision. 

This supports our view, for the words we have printed 
in italics must relate to some particular house, which the 
inquirer thinks of buying. Again, para. 5 of the circular says 
that it is undesirable to publicize the council’s intention to 
declare a particular clearance area before they pass their formal 
resolution. A fortiori it is undesirable to publish a preliminary 
list of properties on which no definitive steps have yet been taken. 

In the second reading debate upon the Slum Clearance 
(Compensation) Bill, before the House of Commons adjourned 
for Easter, attention was drawn to this problem and one of the 
members for Leeds gave a specific instance in which a man had 
bought a house in 1954 not knowing that (we quote) “‘ the area 
was scheduled for demolition.”” The inference seems to be 
that some positive step had been taken by the local authority 
concerned, not merely as regards the area but for the demolition 
of the particular house. The purchaser bought the house through 
an estate agent who (again we quote) “ provided him with a 
solicitor. It was only after the transaction that he realized that 
the solicitor was the one acting for the vendors, who owned a 
number of houses in the area.’ Later, when complaint was 
made, the solicitor is said to have wriitten to the purchaser to 
the effect that he had known about the proposal for demolition 
but had been engaged merely to draw the conveyance, and it 
was no part of his duty to warn the purchaser, who had already 
entered into a contract to buy the house. Upon these facts 
the solicitor was on sure ground. Whether this was true 
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of the estate agents, who also admitted that they knew of 
the demolition order, seems to depend on what they told 
the purchaser at the outset; it may be that at the worst 
there was merely sharp practice on their part. After this 
incident in the House of Commons, the Secretary of the Law 
Society wrote to The Times of April 3, pointing out the import- 
ance to purchasers of obtaining legal advice, more so now than 
ever, because there are so many possible snags—not merely 
demolition orders but the liability to have land taken for road 
widening and other purposes. It will be seen, however, that the 
case mentioned in Parliament (assuming the facts have been 
as stated) did not involve any breach of duty towards the pur- 
chaser by a solicitor engaged to protect him. The mischief 
was that he allowed himself to be ‘* provided ’’ with a solicitor 
by the vendor. The conveyance proper is the last step of the 
transaction, and so far as mere conveyancing is concerned it 
has not been uncommon, and is not in itself objectionable, for 
a solicitor to act for both parties, but it is obviously wiser to 
seek independent advice, and the earlier this is sought the better. 

The Law Society in February of this year called the attention 
of its members to the need for specific inquiries with regard to 
plans for slum clearance, and such a case as that at Leeds should 
be impossible, if the purchaser instructed a solicitor. The 
Secretary of the Law Society states also that the professional 
bodies representing estate agents have impressed upon their 
members that a purchaser should not be persuaded to sign a 
binding contract until he has received independent legal advice. 
What is needed therefore is for local authorities (as we have 
suggested above, and as is suggested in the Minister’s circulars 
above quoted) to give all possible local publicity to the general 
fact that their slum clearance proposals have been set on foot 
without naming particular properties about which decisions 
have not been reached. They should then be prepared, as should 
the registrar of local land charges, to give specific information 
about a particular property when asked to do so. We still 
advise against supplying information that has not been asked 
for, but there can be no danger of defamation when the local 
authority through its officials, or the registrar of local land 
charges as the case may be, tells an inquirer that Blackacre is 
upon a list drawn up for submission to the Minister, or indeed 
that it is upon a list prepared by an official for submission to 
the council, when information about Blackacre is asked for by 
a solicitor or by a private person who says that he may be a 
purchaser thereof. In the first case a definitive step has been 
taken; in the second case (notwithstanding that the official’s 
list has no statutory authority and is not binding upon anyone) 
there is a common interest shared by the council with the in- 
quirer, which justifies answering the question put—the inquirer 
should be told what stage has been reached, which is a matter 
of fact. 

It is impossible to safeguard everybody, because there are 
always some who from obstinacy or ignorance neglect obvious 
precautions. The plain man, who has enough money to pay 
the deposit on a house and believes he can secure credit for the 
balance, is all too apt to say that he does not hold with red tape 
and that, in effect, he is prepared to take a risk. In the last 
resort it is impossible to save him from his folly, but the local 
authority has it in its power to do a great deal in that direction. 
In this as in so many matters, publicity in simple terms will 
put people on inquiry; once they are made to understand 
that they must make sure what they are doing, the desired result 
in regard to each particular purchase can be achieved without 
injustice to property owners (with which our contemporary the 
Law Journal seems to have been especially concerned in 
December) and without the risk to the local authority or its 
officers which we had in mind in answering some Practical 
Points upon this subject. 








HOUSE OF LORDS 
(Before Viscount Simonds, Lord Morton of Henryton, Lord Reid, 
Lord Radcliffe and Lord Somervell of Harrow) 
EAST ELLOE RURAL DISTRICT COUNCIL AND 
OTHERS 
February 21, 22, 23, March 26, 1956 
Compulsory Pure hase—Jurisdiction to question validity of order— 
Acquisition of Land (Authorization Procedure) Act, 1946 (9 and 10 
Geo. 6, c. 49), sch. 1, part 4, paras. 15, 16. 

APPEAL from Court of Appeal, reported 119 J.P. 325. 

The appellant was the owner of land and a dwelling-house in respect 
of which a compulsory purchase order was made and confirmed in 
1948. In 1954 he commenced an action against the rural district 
council who made the order, the clerk to the rural district council, 

and the Ministry of Health and the Ministry of Housing and Local 
Government who confirmed the order, claiming, inter alia, declarations 
that the purchase order and the confirming order were made 
wrongfully and in bad faith. The respondents applied to have the 
writ and all subsequent proceedings set aside for lack of jurisdiction, 
on the ground that, under the Acquisition of Land (Authorization 
Procedure) Act, 1946, sch. I, part 4, para. 16, a compulsory purchase 
order confirmed in accordance with the provisions of that Act could 
not, either before or after the confirmation, be questioned in any 
legal proceedings. Orders setting aside the writ having been made, 
the appellant appealed, contending that, as the compulsory purchase 
order was challenged on the ground that it had been made and con- 
firmed wrongfully and in bad faith, para. 16 had no application. 

Held (i) (Lorp Rep and Lorp SomERVELL of HARROW dissenting), 
the validity of the compulsory purchase order could not be challenged 
on the ground of bad faith because para. 16 clearly deprived the courts 
of any jurisdiction to challenge the validity of a compulsory purchase 
order except on the grounds and within the time limit set out in para. 15. 

(ii) the court had jurisdiction to entertain claims against individuals 
for bad faith or fraud, and, therefore, the order setting aside the writ 
would be varied to allow the action to proceed against the respondent, 
the clerk to the rural district council. Appeal allowed in part. 

Counsel: Roy Wilson, Q.C., F. H. Collier and J. A. Crawley for 
the appellant; the Attorney-General (Sir Reginald Manningham- 
Buller, Q.C.), Rodger Winn and Roots for the respondents. 
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Solicitors: A. E. Hamlin, Sheringham; Lees & Co., for Mossop & 
Bowser, Holbeach; Solicitor, Ministry of Health. _ 
(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 


PROBATE, DIVORCE AND ADMIRALTY DIVISION 
(Before Lord Merriman, P., and Collingwood, J.) 
BROWN vy. BROWN 
February 20, 21, 23, 24, March 16, 1956 

Husband and Wife—Adultery of husband—Conduct conducing—Wife's 
improper, but not adulterous, association with another man— 
Matrimonial Causes Act, 1937 (1 Edw. 8 and 1 Geo. 6. ¢. 57), 
s. 11 (1) (3). 

APPEAL from justices. 

The parties were married in 1953. In March, 1955, the wife, who 
had been told by the husband that she could go out “ on her own,” 
began to go out with one M. She did not disclose this fact to the 
husband, but he noticed a change in her attitude towards him and that, 
as regards sexual intercourse, she had become cold. He sometimes 
asked her with whom she had been out, but he attributed her sexual 
coldness to her fear of childbirth and took precautions against con- 
ception. In August, 1955, the husband committed adultery with a 
Mrs. A on two occasions. The husband confessed this adultery to 
the wife, who then told him of her association with M, though she 
denied that she had committed adultery with him. Subsequently, 
the wife, under the Matrimonial Causes Act, 1937, s. 11 (1) applied 
for an order under the Summary Jurisdiction (Separation and Mainten- 
ance) Acts, 1895 to i949, alleging that the husband had committed 
adultery. The husband alleged that by her misconduct she had con- 
duced to his adultery, and, under s. 11 (3) of the Act of 1937, was not 
entitled to an order. The justices dismissed the complaint. 

Held, the wife’s misconduct was not capable in law of amounting 
to conduct conducing to the husband’s adultery, and, therefore, she 
was entitled to an order. 

Counsel: K. B. Campbell for the wife; Moylan for the husband. 

Solicitors: Gardiner & Co., for Humphrey Lynde & Vine, Great 
Yarmouth; Field, Roscoe & Co., for Richards & Flewitt, Nottingham. 


(Reported by G. F. L. Bridgman, Esq., Barrister-at-Law.) 


MISCELLANEOUS INFORMATION 


LAW SOCIETY FINAL EXAMINATION 
(We are indebted to the Law Society for permission te reproduce 


the following papers, set in the March, 1956, final examination, held 
on March 14 (2.30 p.m. to 5.30 p.m.)—Ed., J.P. and L.G.R.] 


A(1)—THE PRACTICE OF MAGISTRATES’ COURTS, INCLUDING INDICTABLE 
AND SUMMARY OFFENCES; MATRIMONIAL JURISDICTION, BASTARDY, 
JUVENILE COURTS, TREATMENT OF OFFENDERS, CIVIL JURISDICTION, 
COLLECTING OFFICERS’ DUTIES, THE ISSUE OF PROCESS, EVIDENCE IN 
CRIMINAL CASES, AND LICENSING. 


(Questions *61, *62, and *63 are compulsory.) 

*61. In 1939, P obtained from licensing justices a provisional grant 
of a new on-licence. This grant was duly confirmed but the building 
of the premises was not commenced on account of the outbreak of 
war. P now desires to proceed but, owing to rising costs, proposes to 
provide smaller premises constructed in accordance with very different 
plans. 

What steps must he take to obtain the approval of the licensing 
justices and the confirming authority ? 

*62. Robinson was convicted of housebreaking by L county 
quarter sessions and was conditionally discharged. During the ensuing 
12 months he was convicted of another offence. It is desired to bring 
him before quarter sessions again but that court does not sit until 
two months hence. There is reason to believe that Robinson will 
leave the district in the meantime. What procedure should be adopted ? 

*63. Section 17 of the Wireless Telegraphy Act, 1949, provides 
that fines imposed for offences under that Act shall be paid to the 
Exchequer. 

How should the clerk to the justices deal with any fines received in 
respect of convictions under that Act and how are such fines ultimately 
applied ? 

(Attempt seven and no more of the remaining questions.) 

64. Herbert is charged with breaking into William’s house. When 
questioned by the police, he admitted the offence but when charged 
by the examining justice he states that he has nothing to say. The 


justice suggests that William’s attendance at the court of trial is un- 
necessary. How would you advise him ? 

65. Mary, aged 19 years, desires to be married. She is at present 
resident in Liverpool. Her parents, who live in Sheffield, refuse their 
consent. Mary inquires what steps she may take to enable her to be 
married but stipulates that she does not desire to become the subject 
of press publicity. How would you advise her ? 

66. Jane applies to a justice in Northumberland for a bastardy 
summons against Robert who resides in Devon. 

She explains that her home is in Scotland and that she has been 
living with Robert in London. As a result of that association she 
became pregnant and a child was born in Scotland. Advise the justice 
regarding the venue of the proposed proceedings. 

67. Jones appears before justices charged with taking and driving 
away a motor vehicle without the owner’s consent. The prosecution 
requests the justices to deal with the case summarily. Jones does not 
reply to the charge and appears unable to appreciate the nature of the 
proceedings. The prosecutor states that he seems to be of unsound 
mind. Advise the justices what procedure should be adopted. 

68. Lane is convicted of using his motor cycle registered No. 
A.B.C. 1234, on a road without being insured against third party 
risks. He informs the court that, if he is disqualified from driving, he 
will lose his work as an omnibus driver. The justices are inclined to 
limit the disqualification to the particular machine which Lane was 
driving. How should they be advised ? 

69. In 1954, a magistrates’ court made an order against Perkins 
that he should keep his dog under proper control. 

In 1955, he is charged with failing to comply with such order. 

The justices, being satisfied that such charge is proved, inquire 
whether they may order that the dog be destroyed. 

Advise them regarding their powers. 

70. In January, 1956, Mrs. White issued a summons against het 
husband on the ground of adultery. The following facts are proved: 
—" committed adultery with Jane during August and September, 
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Mrs. White committed adultery with Thomas in October, 1955. 
In November, 1955, discussions took place between Mr. and Mrs. 
White when they disclosed their respective infidelities to each other. 
An attempted reconciliation resulted in the parties cohabitating as 
husband and wife for a month. 

In December, 1955, a quarrel terminated by White leaving his 
wife against her wish. 

Advise the justices whether a separation order on the ground of 
White’s adultery may be made. 

71. A police constable finds a girl aged five years who appears to 
have been assaulted. Inquiries reveal that the injuries have been caused 
by the child’s father. No suitable person, willing to care for the child, 
can be found. What action may the constable take to ensure that the 
girl is cared for pending prosecution of her father. 

72. X is charged with burglary and depositions are being taken with 
a view to his committal for trial. His advocate elects to call evidence 
on behalf of the defence. At what stage may he address the examining 
justice on behalf of the accused. 


A(3)—LocaL GOVERNMENT LAW AND PRACTICE 
(Questions *61, *62 and *63 are compulsory) 

*61. What are the differences between the government of borough 
and county police forces ? 

*62. A footpath in the rural district of Plumstead in Barsetshire 
runs over Grantley’s land. Cyclists have recently formed the habit 
of riding along the footpath, to the danger of pedestrians. Grantley 
does not propose to take any action. Can anything be done tostop them ? 

*63. The counties of Barset and Loamshire are divided by the river 
Flumen. The river has changed its course, and the two county councils 
agree that the boundary should be altered to follow the new course. 
How will this be done ? 

(Answer seven and no more of the following questions.) 

64. The borough of Barchester recently elected their mayor for the 
forthcoming year. Proudie, who was elected, voted for himself. 
Was he entitled to do so ? 

65. The bus from Orley to Barchester starts from Orley Green, a 
bleak and exposed spot. Can anything be done to provide shelter for 
those waiting for buses ? 

66. Under the Loamton Corporation Act (a local Act) the power 
of testing drains given to the borough council of Loamton by s. 48 
of the Public Health Act, 1936, may be exercised by the medical 
officer of health for the borough without reference to the council, 
as required by the 1936 Act. 

The borough council wish to extend similar powers to their chief 
sanitary inspector, but do not wish to incur the expense of an amend- 
ing Act. What can be done? 

67. The managers of the Plumstead County Primary School have, 
without giving reasons, excluded Tom, the son of your client John. 
The county council will not interfere. What can John do.? 

68. The Loamshire County Council appointed Henry coroner for 
the county. While carrying out his duties he maliciously defamed 
William. Can William sue the county council ? Would the position 
be different if they had appointed Henry as their clerk ? 

69. In 1950 Robert applied for planning permission for the building 
of two houses, one on Whiteacre, and one on Blackacre. The planning 
authority refused permission for the one on Blackacre, but granted 
permission for the one on Whiteacre, subject to there being no vehicular 
access to the adjoining road. In 1951 Robert erected a house on each 
plot, and in 1953 he opened a vehicular access from each house to the 
road. What action can the planning authority now take ? 

70. How does a river board obtain its funds ? 

71. The franchise of the ancient market held weekly in the borough 
of Loamton belongs to a private individual. The market facilities 
are reasonably adequate, but the owner is unable to pay for any 
improvements. The borough council hear that the council of the 
adjoining urban district of Smallton propose to set up a market in the 
urban district. The borough council wish to prevent this and to 
improve the borough market. What can they do ? 

72. Your client Charles has agreed to sell a number of pieces of 
land for the following purposes: 

(a) A health centre in the city and county borough of Barchester. 

(6) The widening of a trunk road in Barsetshire. 

_ (c) The widening of a non-trunk road in the Plumstead rural district 
in Barsetshire. 

(d) The widening of a non-trunk road in a metropolitan borough. 

(e) A police station in Barsetshire. 

(f) A playing field in the parish of Orley, which has no parish council. 

In what persons or corporate bodies would you expect the respective 
conveyances to vest the land ? 


CAMBRIDGESHIRE ESTIMATES, 1956/57 

The county of Cambridge has lost most of its equalization grant 
as a result of the revaluation. In his clear and concise explanatory 
notes on the estimates county treasurer R. P. Thorne, M.A., states 
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that whereas the amount brought into credit in respect of this grant 
in 1955/56 was £430,000 the provisional calculation for 1956/57 is 
£12,000. It is true that in 1956/57 this small figure will be augmented 
by arrears payments in respect of previous years so that the loss of 
cash in 1956/57 will be reduced to £321,000 but in 1957/58 the full loss 
must be sustained by the ratepayers. In any case, a loss of £321,000 
grant in one year to an authority with a penny rate product of £8,600 
is serious enough. 

As a result of this loss, a reduction of education grant, and in- 
creased expenditure, the latter largely accounted for by increased 
salaries and wages arising from national awards, the proposed rate 
for next year will be 17s. 6d. as compared with the current figure of 
2ls. 10d. This is a reduction of 20 per cent. whereas rateable value 
has increased by 121 per cent.: the percentage of gross expenditure to 
be borne from rates has increased from 30 per cent. to 41 per cent. 

The position of the county council in relation to capital expenditure 
is similar to that of most other authorities. Mr. Thorne says... . 
** The Chancellor of the Exchequer and the Minister of Housing and 
Local Government have called for a review of expenditure such that 
capital expenditure for 1956/57 will not exceed that for 1954/55 
and that no new works be undertaken except those which are 
urgently necessary to meet the needs of the area. On the other hand 
spending committees have based their estimates on the statement 
made by the Prime Minister of October 31, which ran as follows— 
‘We put forward in our programme for this Parliament: slum clear- 
ance—200,000 people a year. That stands. The road programme— 
that- stands. Railway modernization—that stands. Education— 
that stands. Is school building to be cut ? No. Does Ministry of 
Education circular 283 stand ? Yes: that is the circular to local 
authorities dealing with all-age schools.’ The council are faced with 
the task of reconciling two opposing policies, both of which have 
government sanction. It is difficult to see how any county council can 
contemplate a programme of capital expenditure not exceeding that 
of 1954/55 in view of the terms of circular 283 under which it is 
envisaged that all the work needed to complete the re-organization of 
secondary education in rural areas will have been begun by December, 
1959: in order to achieve this it will be necessary not to delay any 
scheme for which ministerial sanction is forthcoming.” 

Cambridgeshire has not only lost most of its equalization grant: 
by reason of the special position of the university and college 
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properties in Cambridge further financial problems are created. Mr. 
Thorne points out that because certain non-profit making organizations 
of a religious, educational or charitable nature will not be liable to 
pay more in rates in 1956/57 than they did in 1955/56, for these rate- 
payers the new values will be largely non-effective and, before they can 
become effective, the rating authority concerned must give 36 months’ 
notice of their intention to bring those, or some other values, into 
operation. In Cambridge the values involved are considerable and, 
as no legal provision has been made whereby compensation for this 
special factor may be paid from national funds, properties other than 
those to which this exceptional relief has been granted must bear the 
consequential increased burden. Mr. Thorne suggests that when the 
review of the working of the equalization grant is made this year 
representations should be made by the county council for appropriate 
amending legislation. 


BEDFORDSHIRE PROBATION REPORT 

Mr. H. R. Waller, chairman of the Bedfordshire probation area 
committee, in his preface to the annual report for 1955, records 
that unfortunately juvenile delinquency has not decreased, as it did 
in 1954. He adds: ** So long as mothers feel it necessary to work and 
leave the children to their own devices, or in thecharge of those incapable 
of giving adequate supervision, this state of affairs will, I fear, continue.” 

In his report, Mr. E. W. Basford, senior probation officer, gives 
particulars about offenders who have completed a period of probation 
in the county during the five years from January 1, 1951, to December 
31, 1955. One hundred cases have terminated in advance of normal 
date of completion by reason of “* good progress” and 978 cases 
completed on normal date. Almost 85 per cent. therefore of the 1,257 
cases terminated may be claimed to have responded in a reasonable 
way. 

The effect of supervision pending payment of fines has been satis- 
factory. In five years 36 supervision orders were completed, 31 
persons paid their fines, three were otherwise dealt with, and two 
only were committed to prison in default of payment. 

Mr. Basford is pleased by the fact that in Bedfordshire the probation 
officers do not change frequently, and he asks what has brought about 
this state of affairs. He considers it partly attributable to three 
important factors. Officers are not frustrated in their work by having 
excessive case loads, areas which are too extensive, or so many courts 
to serve that they cannot carry out their other duties to the standard 
they set themselves. 

In dealing with after-care, Mr. Basford refers to the fact that some 
men have physical or mental limitations which render it more difficult 
for them to adapt themselves to regular industry and habits. Indeed, 
some of these appear to be quite unable to manage their own affairs 
alone, and for such, says Mr. Basford, there is a need for the type of 
hostel maintained by the Salvation Army and Church Army which 
has a trained staff of men of wide sympathies and special understanding. 
bee such hostels are not available, there is a danger of men becoming 
recidivists. 


COUNTY BOROUGH OF DEWSBURY: 
CHIEF CONSTABLE’S REPORT FOR 1955 

This small force is fortunate in having an actual strength of 86 
against an authorized establishment of 94, the latter figure having 
been increased because of the introduction, in September, 1955, of 
the 44 hour week for those below the rank of superintendent. During 
the year there were two retirements and two resignations, but there 
were seven appointments, a net gain of three. Possibly thanks to the 
fine summer, there were only 797 days lost by sickness compared with 
1,269 in 1954. The chief constable expresses thanks to the police 
authority for the practical way they have dealt with police housing. 
On December 31, there were only nine members of the force on the 
waiting list, of whom five were in unsuitable houses in the borough 
and three were living outside it. 

_Indictable offences known to police numbered 458, a reduction of 
nine on the 1954 figure. 70°7 per cent. were detected, the percentage 
for breaking offences alone being 50 per cent. Breaking offences were 
40 fewer than in 1954, and the reduction is attributed partly to a 
system of beat working which affords constables more freedom of 
movement and which is supplemented by the fuller use of mobile 
patrols. In spite of the reduction the chief constable urges householders 
and other property owners to exercise even greater care to safeguard 
their property to the best of their ability, and he offers to send ex- 
perienced officers to advise householders and others on the best ways 
to protect their property against thieves. 

The chief constable regrets that for the third year in succession he 
has to report an increase in the number of juvenile offenders. In 
1954, 76 juveniles were prosecuted for 50 offences of various kinds 
(indictable and non-indictable). In 1955 the corresponding figures 
were 103 and 74. Moreover, the increase is accounted for largely 
by larceny and breaking offences. In addition to the 103 juveniles 
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who were prosecuted, 166 other “ offenders ” were cautioned by the 
chief constable in the presence of their parents. We note that, ip 
his view, the chief responsibility for preventing the commission of 
offences by juveniles rests upon their parents and he states that the 
majority come from three types of homes: 

(a) Those where parents shirk their responsibility and do not 
enforce discipline or control their children. 

(6) Those where there is domestic discord or where a parent js 
living with another man or woman, as the case may be. 

(c) To a lesser degree, those where both parents are working and 
the children are left without supervision for long periods. 

The number of non-indictable offences, which resulted in prosecu. 
tions was 591, against 481 in 1954. Part of the increase was accounted 
for by some of the more serious traffic offences—dangerous driving 
from nine to 12, careless driving 18 to 44, driving “* under the influence” 
four to nine, failing to conform to traffic direction 13 to 20 and pedes. 
trian crossings nine to 14. 

Accidents involving personal injury increased from 138 to 17], 
The chief constable says, as we have often said ourselves, that only 
extra consideration shown by all road users can bring about any 
reduction in these alarming figures. 

The council have done their best to lessen the car parking problem 
by providing parking for an additional 600 to 700 cars. This gives 
free parking for 880 cars and parking, for which a charge is made, 
for about 160 more. The proportional increase is, therefore, a very 
substantial one. 

The figures given for aliens resident in the borough show that there 
is a large Polish colony, 252 of the 392 aliens being of that nationality, 
Italians come next with only 29. 


CITY OF WAKEFIELD: 
CHIEF CONSTABLE’S REPORT FOR 1955 


This is not a large force, its authorized establishment being only 
98. Actual strength on December 31, 1955, was 82, and there were 
at that time 80 members of the special constabulary. It is reported, 
however, that they have not been required to perform any duties, 
which is, in our experience of reading chief constables’ reports, quite 
an unusual state of affairs with the present shortage of regular police- 
men. 

We note a very considerable reduction, compared with 1954, in the 
days lost owing to sickness or injury. The 1954 figure was 1,204 
and that for 1955 was only 906. Even this is high compared with 

7 in 1952. The figure of 906 would have been much lower but for 
the absence of one man for over 70 days and of four others for 40 or 
more days each. 

The number of indictable offences known to the police was 453, 
against 525 in 1954. There were noticeable reductions in breaking-in 
offences. The only noticeable increases were in larceny from un- 
attended vehicles (41 to 71) and larceny from shops or stalls (20 to 35). 
One hundred and twenty-three persons were charged with the 291 
detected crimes in 1955. 

The number of non-indictable offences for which persons were 
prosecuted increased from 523 in 1954 to 682 in 1955; and in the latter 
year 576 persons were concerned in these offences. One hundred and 
ninety-two other persons were cautioned for non-indictable offences. 

There was a decrease of one (from 34 to 33) in the number of 
juveniles charged with indictable offences and a decrease of 16 (39 
to 23) for non-indictable offences. 

In dealing with licensed premises and drunkenness the report 
records the conviction, during 1955, of six licensed holders for offences 
against the licensing laws. There were nine prosecutions under s. 15 
of the Road Traffic Act, 1930, and six of them resulted in convictions. 

Se far as traffic offences are concerned there were only two prosecu- 
tions for dangerous driving, but there were 40 for careless driving, 
36 convictions resulting from these 40. There were 19 prosecutions 
and two cautions for “ insurance offences.”” We always feel that it 
is a difficult discretion for a chief constable to exercise, in deciding 
whether to prosecute or to caution, when conviction for the offence 
in question involves automatic disqualification unless the court finds 
special reasons to order otherwise. : 

The wireless scheme continues to prove its usefulness. All police 
cars are now fitted with wireless, and a car can be sent to any part of 
the city within a few minutes of the receipt of a message. ; 

As so often has to be recorded, accidents increased during the 
year. The 1955 figure was 913, that for 1954 was 762. In an effort to 
reduce the number of accidents and to improve road manners generally 
police traffic patrols carried out an intensified campaign of assistance 
and advice to motorists. Good work of this kind is going on al 
over the country, but still the number of accidents continues to i0- 
crease. It would seem that the responsible authorities are doing theif 
best and that what is required, but is still lacking, is a proper respons 
a all road users, drivers in particular, to the many appeals 
to them. 
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The Western Daily Press. March 2, 1956 


BRISTOL PHOTOGRAPHER JAILED ON SECRETS 
CHARGES 
A young photographer who offered to sell drawings of a new military 


aircraft to @ magazine was at Bow Street, London, yesterday, gaoled 


for six months. 
’ He was Geoffrey Charles Palmer, 23, of Redland Road, Bristol, 
yho had been employed at the Bristol Aircraft Company’s works at 
Filton, Bristol. 

Palmer had pleaded guilty to two charges under the Official Secrets 
Act—communicating a sketch of the aeroplane and retaining the sketch 
when he had no right to retain it. 

He was told by the magistrate, Sir Lawrence Dunne: “ You have 
deliberately, for money, betrayed your employer and the country.” 

Palmer was said to have made a statement that he had never any 
intention of harming the country. 

Mr. lan Smith, prosecuting, said Palmer had made a statement that 
about May, 1955, he cleaned his photographic machine at the werks 
with a bit of scrap paper which he afterwards put in his pocket and 
later in a drawer at his lodgings. 

About January this year, he had a conversation with some acquaint- 
ances about aeronautical publications and the desire of such publications 
10 get up-to-date information about aircraft. 

He went to Associated Press in London who passed him on to a 
publication called Time and Life. There he saw a Mr. Steinberg and 
introduced himself as Mr. C. G. Korda. He offered to provide Mr. 
Steinberg with particulars of anew military aeroplane and give him details 
of the speed. He said that a friend had got the drawings and wanted to 
sell them. 

Mr. Steinberg said that he would make inquiries at the Ministries 
concerned to see if he could make a story about the particulars Palmer 
was going to supply. Immediately Palmer left, Mr. Steinberg went to 
the police. 

Subsequently, Palmer saw Mr. Steinberg again and asked how much 
he would be prepared to pay. Mr. Steinberg said about 20 or 25 guineas, 
and Palmer agreed and produced the drawings. 

Mr. Steinberg telephoned the police and as Palmer left the office he was 
met by a detective inspector and taken to Scotland Yard, where he 
said: “* I suppose you will ask me why I did it. Well, I am very hard up.” 

Sir Lawrence, sentencing Palmer to three months on each charge, to 
run consecutively, said: ‘* You came across a man like Mr. Steinberg, 
who has behaved with complete propriety and good citizenship, but 
you and other people in such works as employ you, must know there 
are jackals sitting around and you were not to know Mr. Steinberg as 
an honest man.” 


The Official Secrets Acts, 1911, 1920, and 1939, are to be construed 
as one (s. 2 (1), 1939 Act). By s. 8 of the 1911 Act no prosecution 
under the Acts can be instituted except by or with the consent of the 
Attorney-General. The expression Attorney-General means the 
Attorney or Solicitor-General for England (s. 12). Under reg. 6 
(2) (@) of the Prosecution of Offences Regulations, 1946, the police 
must report offences under the Official Secrets Acts to the Director 
of Public Prosecutions. 

The defendant in this case was charged with misdemeanours under 
8.2 of the 1911 Act, as amended by the 1920 Act. By s. 8 (2) of the 
1920 Act a person guilty of a misdemeanour under the Acts is liable on 
conviction on indictment to imprisonment for a term not exceeding 
wo years, Or ON summary conviction to imprisonment for a term 
not exceeding three months or to a fine not exceeding £50 or to both. 

Misdemeanours under the Official Secrets Acts are therefore offences 
table either on indictment or summarily, and s. 18 of the Magistrates’ 
Courts Act, 1952, applies to them. We understand that Mr. Ian 
Smith was prosecuting in this case on behalf of the Director of Public 
Prosecutions. When the Director of Public Prosecutions prosecutes, 
cases Coming within s. 18 cannot be dealt with summarily without 
his consent. Either the court deals with the case summarily from the 
outset on his application, under subs. (1), or if the court begins as 
txamining justices it may later proceed summarily if the Director 
consents, under subs. (3). There is a proviso to s. 8 (2) of the Official 
Secrets Act, 1920, ** that no misdemeanour under the principal Act 
or this Act shall be dealt with summarily except with the consent of 
the Attorney-General.” It would seem that in this case, therefore, 
the summary trial required the consent of the Attorney-General and 
of the Director of Public Prosecutions. By reg. 5 of the Prosecution 
of Offences Regulations, 1946, however, the Director must in all 
matters be subject to the direction of the Attorney-General, so that 
the consent of the Attorney-General would naturally carry with it 
the consent of the Director. 
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Manchester Guardian. February 23, 1956 


SHOCK FOR ACCUSED 
Probation in Spite of Prison Record 

A man who admitted stealing 5 cwt. of coke from the North-West 
Gas Board within a day of joining the board’s employment was put on 
probation by the Manchester stipendiary magistrates yesterday 
although he was said to have a record of 12 years in prison sentences. 

The magistrate, Mr. F. Bancroft Turner, told William John McDonald 
of Parkfield Street, Rusholme, Manchester, ** Your prison sentences 
don’t appear to have cured you. We will see whether the shock of not 
being sent to prison will have the desired effect.’”’ Mr. Turner added: 
**T_am very proud of my reputation and I am risking it on you.” McDonald 
was put on probation for two years. 

Cecil Patrick Gale, aged 40, lorry driver, of Melbourne Street, 
Salford, who was employed by the Gas Board at £14 a week, was fined 
£15 after admitting being concerned with McDonald, his lorry mate, in 
the theft of the coke. 


Long before probation was thought of criminal courts in England 
used to bind over people to be of good behaviour in future and require 
them, if necessary, to provide sureties. The power to do so is rooted 
in the common law and has received statutory authority from the 
time of Edward III onwards. This power has not fallen into disuse, 
but is used extensively today where a court does not wish to punish 
a wrongdoer, but wishes rather to restrain him from breaking the 
peace or otherwise infringing the law in future. 

Probation grew out of that system of binding over. 

Section 16 of the Summary Jurisdiction Act, 1879, provided, 
among other things, that where a court of summary jurisdiction 
thought that though the charge was proved the offence was of so 
trifling a nature that it was inexpedient to inflict any punishment, or 
any other then a nominal punishment, the court, upon convicting the 
offender, could discharge him conditionally on his giving security, 
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with or without sureties, to appear for sentence when called upon, 
or to be of good behaviour. 

In 1887 the Probation of First Offenders Act was passed. Section 
16 of the Summary Jurisdiction Act related only to summary cases, 
and persons dealt with summarily for an indictable offence on a plea 
of guilty were expressly excluded from its provisions. The Act of 1887 
was limited to first offenders, and applied to them only when convicted 
of larceny or false pretences or any other offence punishable with 
not more than two years’ imprisonment. Under that Acct if it appeared 
to the court that “regard being had to the youth, character and 
antecedents of the offender, to the trivial nature of the offence, and 
to any extenuating circumstances under which the offence was com- 
mitted,” the court could release him on his entering into a recognisance, 
with or without sureties, to come up for judgment when called upon, 
within such period as the court might direct, and in the meantime to 
keep the peace and be of good behaviour. The Act did not set up any 
machinery. for the supervision of persons bound over, and it was 
left to court missionaries and other voluntary workers to do what they 
could without legal sanctions to enforce their efforts. 

In 1907 the Probation of Offenders Act was passed. That Act 
repealed s. 16 of the Summary Jurisdiction Act, 1879, and the whole 
of the Probation of First Offenders Act, 1887, and established a much 
more effective system, providing for the conditional release of offenders 
under supervision and the appointment of probation officers. Under 
that Act, before dismissing the charge or binding over, with or without 
a probation order, the court had to have regard to “ the character, 
antecedents, age, health, or mental condition of the person charged, 
or to the trivial nature of the offence, or to the extenuating circum- 
stances under which the offence was committed ”’ (s. I (1)). 

Under part | of the Criminal Justice Act, 1925, the appointment of 
probation officers was made compulsory and probation officers were 
appointed for every probation area. 

The Criminal Justice Act, 1948, repealed the Probation Act, 
1907, and the other statutory provisions relating to probation. 
Probation and the conditional discharge of offenders is now dealt 
with in ss. 3 to 12 of the 1948 Act. Now, before making a probation 
order or an order of absolute or conditional discharge the court 
must have regard to “the circumstances of the case, including the 
nature of the offence and the character of the offender ” (ss. 3 (1) and 
7 (1)). It will be seen that those words give the court a much wider 
discretion than was the case under the earlier Acts. It is now abundantly 
clear that a court may make a probation order, or discharge an offender 
absolutely or conditionally, whether or not he has previous convictions. 


Daily Express. February 22, 1956 


A GIRL WITH THREE KNIVES WAS “ AFRAID OF MEN ”’ 

The reason 25 year old Felicity Parkins carried three knives and a 
drum of pepper about with her, it was said yesterday, was that she 
feared men. 

She was jailed for four months at Portsmouth for carrying offensive 
weapons and damaging two police cells. 

Miss Parkins, no fixed home, said she was brought up in a convent, 
which she left when she was 22. She then had no relatives or friends 
and knew nothing about men. 

She travelled about the country and carried the knives and pepper to 
protect her against lorry drivers who gave her lifts. 


Now ... Friends 


Mrs. Monica Elliott, of Wilton Road, Victoria, said that Miss Parkins 
had worked under her as a canteen counter assistant for six months. 
She carried knives because she was afraid of men. 

Police Sergeant Guy Wigginton said that he found her in the street 
at three o'clock one morning. 

Mr. Brian Morley (defending) pointed at Miss Parkins, who was 
sitting quietly in the court. He said she was calm because she had found 
friends prepared to give her a home. 

When she was sentenced she collapsed and was carried from the 
court, 


Evening Standard. March 29, 1956 


KNIFE GIRL DROPS HER APPEAL 


An appeal by Felicity Brenda Parkins, 25, of no fixed address, against 
conviction and sentence of four months in jail imposed at Portsmouth 
on February 21 for carrying offensive weapons and damaging two police 
cells, was withdrawn today. The appeal was to have been heard at 


Portsmouth quarter sessions next week. 
The weapons which the girl was accused of carrying were a sheath 
knife and a drum of pepper. 
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No doubt the sentence of four months referred to in these news. 
paper reports consisted of two consecutive sentences, one for carrying 
offensive weapons and one for wilful damage. 4 

Section 1 (1) of the Prevention of Crime Act, 1953, provides tha 
‘““any person who without lawful authority or reasonable excuse. 
the proof whereof shall lie on him, has with him in any public plac 
any offensive weapon shall be guilty of an offence and shall be liable 
(a) On summary conviction, to imprisonment for a term not exceeding 
three months or a fine not exceeding £50, or both; (4) on conviction 
on indictment, to imprisonment for a term not exceeding two year 
or a fine not exceeding £100, or both.” 

Section 1 (4) defines “* public place’ to include any highway and 
any other premises or place to which at the material time the public 
have or are permitted to have access, whether on payment or otherwise: 
and “* offensive weapon” to mean any article made or adapted for 
use for causing injury to the person, or intended by the person having 
it with him for such use by him. 

No one would dispute that a knife can be an offensive weapon, 
Pepper would be an offensive weapon within the definition in the 
section if the girl had it with her with the intention of using it “to 
protect her against lorry drivers who gave her lifts.” 

We commented on the Prevention of Crime Act, 1953, in Notes of 
the Week at pp. 521, 601 and 602 of our 1953 volume, particular) 
on cases in which the defence of “* reasonable excuse ”’ can be raised, 
In the case of R. v. Jura [1954] 1 All E.R. 696; 118 J.P. 260, it was 
held that a man who had an air rifle for firing at a target in a shooting 
gallery could not be said to have it without “ reasonable excuse,” 
although he used it for an unlawful purpose. We commented on that 
case at p. 194 of our 1954 volume. 


Evening Standard. March 26, 1956 


HUSBAND WHO WENT TO SEE WIFE IS JAILED FOR 
CONTEMPT 


He Defied a High Court Order 


A 32 year old man who visited his wife in defiance of a High Court 
order was jailed for seven days at Barnet today for contempt of court. 
He told the magistrates: “* I told the Judge I would defy the order ani 
I have done so.” 

Roger Matthew Scarff, electrical inspector, of Neeld Crescent, Hendon, 
was forbidden to go to his wife’s home at Buckton Road, Boreham 
Wood. 

Scarff, who was arrested yesterday, said he thought the injunction 
was made unjustly “* without evidence or trial and on unsubstantiated 
and unfounded allegations.” ; 


In the Garden 


Police Sergeant Goodwin said he saw Scarff in the garden of a hous 
giving sweets to his children. Scarff was asked to leave but instead he 
walked into the house. He was then arrested. 

The magistrates were told that a writ for attachment against Scarf 
made in the High Court was in the possession of the Sheriff of Middlesex. 
who could not be contacted at the moment. Scarff would be arrested 
by the Sheriff and taken before a High Court Judge as soon as possible. 

Scarff was then asked by the chairman, Mrs. H. J. O’ Sea, if he was 
willing to be bound over to keep the peace. He refused and was committed 
to prison for seven days. 


There is no such thing as summary committal by magistrates for 
contempt of court. 

From this report it would appear that in consequence of the 
defendant’s conduct he was brought before the justices sitting al 
Barnet for acting in a manner likely to cause a breach of the peace. 
The justices then, acting under the Justices of the Peace Act, 1360-1, 
(34 Edw. III, c. 1) ordered him to be committed for seven days In 
default of entering into a recognisance to keep the peace. 

In R. v. County of London Quarter Sessions, ex parte Commissione! 
of Metropolitan Police [1948] 1 All E.R. 72; 112 J.P. 118, it was held 
that a magistrate’s order binding over a defendant under 34 Edw. Ill, 
c. 1, to be of good behaviour does not involve a conviction, and there- 
fore there is no right of appeal therefrom to quarter sessions. !0 
that case Lord Goddard, C.J., said “. . . in the case of the present 
statute there is a consensus of opinion to be found in the books 
extending back for some 400 years that this Act, which was described 
by both Coke and Blackstone as an act for preventive justice, does 
enable justices at their discretion to bind over a man, not because he 
has committed an offence, but because they think from his behaviour 
he may himself commit or cause others to commit offences agains! 
the King’s peace...” 
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PERSONALIA 


APPOINTMENTS 


Mr. Arthur Illingworth Clough, deputy clerk and deputy clerk of 
the peace to Margate, Kent, borough council, has been appointed 
town clerk of Hertford. He was formerly assistant solicitor to the 
city of Gloucester, and also Leamington Spa, Warwick. Mr. H. 
Bentley, the late town clerk, died on November 28, 1955. He was an 
authority on the history and arms of the borough of Hertford. 


Mr. Frank Stanley Squires, LL.B.(Leeds), has been promoted 
town clerk and clerk of the peace of the county borough of Blackburn. 
He was formerly deputy town clerk and deputy clerk of the peace of 
Blackburn. Mr. Squires succeeds the late Mr. Charles S. Robinson, 
O.B.E., see our issue of February 11, last. Mr. Squires was assistant 
solicitor to Wakefield, Y orks., corporation from June, 1938, to January, 
|939, when he was promoted senior assistant solicitor to Wakefield 
corporation. After war service in the R.A.F., Mr. Squires became 
senior assistant solicitor to Blackburn corporation in January, 1956, 
holding that post until appointed deputy town clerk and deputy clerk 
of the peace to Blackburn corporation in March, 1949. Mr. Squires 
was admitted in May, 1938. 

Mr. F. G. Peters, clerk to Swanscombe, Kent, urban district 
council, and due to retire shortly, has had his services extended for 
a further year. 


Mr. Gordon C. Middleton, assistant solicitor to Eastbourne county 
borough council, has been appointed chief assistant solicitor to 
Birkenhead county borough council, in succession to Mr. N. B. 
Jennings, now prosecuting solicitor to the county of Devon, see 
our issue of March 24, last. Articled to his father, Mr. R. M. Middle- 
ton, O.B.E., town clerk of Lancaster until his retirement last year, 
Mr. G. C. Middleton qualified in 1951, following six and a half years’ 
war service and three years in the city. Appointed assistant solicitor 
to Darlington county borough council, in January, 1952, he moved 
toa similar position at Eastbourne in June, 1953. 


Mr. L. J. Castro has been appointed assistant solicitor to the 
borough of Taunton, Somerset, in succession to Mr. W. A. Till, 
who has been appointed deputy town clerk, see our issue of April 14, 
last. Mr. Castro, who was admitted on November, 1, last, had been 
legal assistant with Hornchurch, Essex, urban district council since 
November, 1950. Prior to that date he was in private practice. 


Mr. Gilbert H. F. Mumford, clerk to Luton, Beds., borough justices, 
has been appointed clerk to Southampton county borough magistrates, 
in succession to Mr. Arthur J. Rogers, who retires in July on attaining 
the age of 70. Mr. Rogers was appointed assistant solicitor to 
Southampton corporation in 1911, acting as prosecuting solicitor 
for the borough till 1932 when he took up his present appointment. 


Mr. Peter E. Worrall, at present an assistant clerk to the justices 
for the Willesden division of Middlesex, has been appointed cashier 
and assistant clerk to Middlesbrough county borough justices. Mr. 
Worrall is 26 years of age and has had 12 years’ experience as an 
assistant clerk to the justices, having previously served from 1944 to 
1952 at the Nottingham city court, and from February, 1953 to March, 
1955, as an assistant clerk to Whitehaven, Cumbs., justices. He succeeds 
Mr. Oswald Coates who died suddenly on February 14, 1956, and who 
- served for over 27 years as an assistant clerk in the Middlesbrough 

e. 


Superintendent Frank Richardson, who joined Nottingham police 
force as a constable 20 years ago, has been appointed chief constable 
: Preston, Lancashire, to succeed Mr. Harry Garth, who retires in 
August. 


Miss Ruth Hyatt has been appointed a probation officer in the 
Middlesex combined probation area and took up her duties at Totten- 
ham court on April 3, last. Miss Hyatt was formerly a probation 
officer in London, and served Toynbee Hall juvenile court and the 
North London magistrates’ court. 


RESIGNATION 


Mr. J. Henwood-Jones has tendered his resignation from the post 
of town clerk of Aberystwyth, Card., which will take effect on June 16, 
next, 


OBITUARY 


We announce with regret the death at the age of 60 of His Honour 
Judge Gerwyn Thomas, county court Judge for Circuit No. 30 
(Glamorganshire). 


Gerwyn Pascal Thomas was born on April 15, 1895, and educated 
at Llandilo Grammar School and Downing College, Cambridge. He 
served in World War I with the Welch Regiment and in 1922 was 
called to the bar by the Middle Temple, afterwards establishing 
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himself in substantial practice on the Wales and Chester Circuit. 
Appointment in 1948 to the position of regional official referee for 
disputes between the National Coal Board and the Miners union 
preceded his promotion in 1953 to the county court bench (Circuit 
24, Cardiff). In 1951 he became deputy chairman of quarter sessions 
for the county of Carmarthen. 


Mr. C. J. M. Gwatkin, who had been clerk to the justices of the 
Willesden division of Middlesex since 1937, died on April 10, 1956. 
Before taking up magisterial work, Mr. Gwatkin was on the staff 
of the Director of Public Prosecutions for many years. : 


Mr. Albert Bishop, clerk to Droxford, Hants., rural district council, 
has died at the age of 47. 


Mr. Joseph Wood Gray, who had been clerk to Easington, Co. 
Durham, rural district council since 1942, has died at the age of 61. 
Mr. Gray had been with the authority since leaving school in 1909. 
He was appointed deputy clerk in 1930 and !2 years later was appointed 
clerk for the duration of the war. He became clerk in 1944. 


Sir Mark Wilson, Chief Justice of the Gold Coast, has died at the 
age of 60. Sir Mark had been Chief Justice since 1948. Before going 
to the Gold Coast he was a district magistrate, then a senior magistrate 
in Uganda and a puisne Judge in Tanganyika. Sir Mark was called to 
the Irish Bar in 1924. 


THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


The Justices of the Peace Act, 1361 (Amendment) Bill received a 
unanimous second reading in the House of Lords. 

Lord Merthyr, who moved the second reading, said that since the 
Bill was introduced in the Commons, it had been brought to notice, 
that in addition to the powers which justices possessed under the 1361 
Act to take sureties of a man to be of good behaviour, they also posses- 
sed powers to bind over a man to keep the peace under the Common 
Law and not under any Act of Parliament at all. Because they had 
power to do that without conviction, there was no right of appeal. 

He thought it was desirable to bring that matter also within the 
scope of the Bill, and he proposed on the committee stage to introduce 
amendments, the effect of which would be to give a right of appeal to 
a man who was bound over under the Common Law. 

Lord Silkin said that the fact that it was possible for a person to be 
in prison without having been convicted and without having a right 
of appeal made the Bill worthy of support. 

Lord Hailsham said that the reform had been held for a very long 
time by two arguments. 

The first was that there had been no conviction, and the second that 
if a man was merely asked to find sureties for good behaviour there 
was nothing much of which to be afraid. Both those arguments had 
turned out to be somewhat specious, and a number of people had been 
aggrieved when justices had thought it right to demand sureties under 
the Act of 1361. So much bitterness had that caused from time to time 
among those who felt aggrieved that some people had gone so far as 
to ask for the abolition of those powers of the justices. That would 
be a mistake. Those powers were in constant use and were of great 
value, particularly when neighbours tell out. 

Although he felt that it was never wise to encourage appeals against 
matters of discretion, this was a matter about which the discretion of 
the justices, good as it almost always was, was not so infallible that the 
discretion of the quarter sessions might not be a little better. 

Lord Milner hoped that the passing of the Bill would not result in 
a vast number of appeals, which would clutter up quarter sessions with 
a great number of rehearings of quite small matters. He pointed out 
that there was a risk which the appellants would have to bear in mind 
that quarter sessions could increase the penalty instead of having the 
original charge dismissed. 

The Lord Chancellor, Viscount Kilmuir, said that whatever the 
technical position, in the minds of innumerable people who read a 
report in a local newspaper, there was a belief that a person who had 
been ordered to enter into recognizances to be of good behaviour or 
keep the peace, had been convicted. Where that impression went 
out, he thought it was right that the person concerned should have a 
chance to clear his name and reputation. 

There was also the point that if a person failed or refused to find 
sureties, he might be committed to prison for a period up to six months. 
The idea of someone going to prison without a right of appeal was 
repugnant. 

He went on to say that he entirely agreed with the amendments 
which Earl Merthyr had mentioned. It was only because of procedural 
difficulties that the amendment was not made in the Commons, 


JUSTICE OF THE PEACE AND LOCAL GOVERNMENT REVIEW, APRIL 21, 1956 


INCORPOREAL INTERESTS 


The Rating and Valuation (Miscellaneous Provisions) Act, 
1955, which has recently come into force, is no doubt destined 
to present many problems for the decision of the courts. In 
particular, appeals against the new valuations are likely to raise 
some nice points of law, as the occupiers of lands and heredita- 
ments come to realize the changes in their liability which the 
Act has brought about. Occupation, not ownership, has been the 
basis of assessment for a good many years, though the principle 
has from time to time been modified by a consideration of the 
benefit derived by the individual from the local authority’s 
expenditure on services. To take but one example from the 
past, the Lighting and Watching Act, 1833, provided a basis 
of assessment for the occupiers of agricultural land lower 
than that for the occupiers of dwellinghouses, because the 
services provided by the parish authority (the lighting of streets 
and the provision of fire-engines) were calculated to confer 
less benefit upon the former than upon the latter class of rate- 
payer. The system has been considerably modified since that 
day—necessarily so, to keep pace with reforms in the Poor Law, 
social legislation (of which there has been such a spate since 
the Second World War) and fluctuations in the labour market. 


Varied and ingenious as have been the pleas put before the 
courts in rating cases, it may be doubted whether so strange an 
argument has ever been heard as that recently adduced by the 
occupier of Priors’ Court, Callow End, Worcestershire. This 
ancient house, which dates back to 1578, was formerly occupied 
by Sir Walter Monckton, Q.C. (now Minister of Defence). 
Its present occupier (according to the Daily Express) is enjoying 
anything but peaceable and quiet possession of her delightful 
old house, not because of any failure of the Local Authority 
to carry out its statutory duties, but as a result of grave mis- 
behaviour on the part of the monks and their prior who lived 
there in the seventeenth century. The legend goes that two 
women, who sought refuge there at the time, were unaccount- 
ably murdered by the denizens of the place, since which unclerical 
episode the ghosts of the killers and their victims have haunted 
the premises. One of these spectres, it is said, was exorcised and 
laid in 1906; but the others, failing to find suitable alternative 
accommodation, have stayed. The most obstrusive and persistent 
of them is a Grey Lady, recognizable as the spirit of one of the 
two victims. 


The lawful occupier, who is the wife of a local bank manager, 
is not so concerned at the presence of the unwelcome guest on 
her own account but (according to the newspaper report) she 
is experiencing some difficulty in keeping her servants. She 
therefore applied to the appropriate tribunal for a reduction 
in the rating assessment, having regard to the trouble and incon- 
venience she has experienced. The chairman, confronted with 
what (on the face of things) is a reasonable demand, but unable 
to find a precedent, told her (as reported) that there was no 
statutory allowance for ghostly visitors, though for more mun- 
dane reasons he was prepared, in consultation with his 
colleagues, to reduce the assessment from £140 gross (£113 
rateable) to £130 gross (£105 rateable). With that the occupier 
has perforce to be content. 


The first question that any lawyer will ask is whether she has 
served, or attempted to serve, a notice to quit. Judging by the 
quoted figures, the premises appear to fall outside the ambit 
of the Rent Restrictions Acts, and there is therefore no risk 
that the service of such a notice would merely determine the 
contractual tenancy (if any) and leave the Grey Lady in the 
position of a statutory tenant. In any event there is no evidence 


that she is entitled to exclusive. occupation of any particulg; 
part of the premises; if any arrangement exists, it is one for the 
sharing of the house as a whole. Unfortunately, howeve, 
there is more to it than that. 


The main difficulty appears to lie in finding a satisfacton 
legal definition for the status of a ghost, and for the trade 
profession or occupation—call it which you will—of haunting. |; 
is first to be noted that these incorporeal interests (touse a neutral 
term) are nearly always found to be appurtenant, not to lanj 
as such, but to some tenement—usually a dwelling-house— 
erected thereon; the connexion with rateability seems therefor 
to be justified. It will also be admitted that such interests ar 
of an annual or recurring nature—they fall due, so to speak, a 
regular dates or times—every Hallowe’en, perhaps, or at 1? 
o’clock on Walpurgis Night. Yet it is difficult to class them 
under the heading of “‘ charges, assessments, impositions and 
outgoings.”’ They are not registerable under the Land Charges 
Act, 1925, though they clearly ought to be, since they are not 
usually apparent on inspection by a would-be purchaser (unless 
he chooses to attend with his surveyor at the midnight hour), 
There is no reported decision on the question whether they are 
to be regarded as defects in title, or incumbrances, which a 
vendor is bound to disclose before contract, or whether they are 
subject to the maxim caveat emptor. It might, of course, be 
argued that haunting (especially when it has continued nec vi, nec 
clam, nec precario for so long a period as three centuries) confers 
upon the spectre something in the nature of a prescriptive right, 
analogous to an easement. Many ghosts, in fact, assert what 
is virtually a right of way over, under, through or across the 
premises, having regard to their disconcerting habit of emerging 
from the wainscot at one end of the Long Gallery, pacing slowly 
along its entire length, and disappearing into the wall at the 
other end. 

By the time affairs have reached that stage, it is usually too 
late to do anything much about it; like vermin, or the death-watch 
beetle, the ghostly visitant has taken too strong a hold to be 
dislodged. But if the problem is dealt with at an early enough 
stage, the local sanitary authority may be induced to send ina 
disinfestation squad, equipped with bell, book and candle in 
place of the usual appliances. It is, at any rate, a duty which 
ought to fall squarely upon the shoulders of the local authorities, 
and the sooner they realize their responsibility the better for all 
concerned. ALP. 


PARLIAMENTARY INTELLIGENCE 
Progress of Bills 
HOUSE OF LORDS 


Tuesday, April 10 
JUSTICES OF THE PEACE Act, 1361 (AMENDMENT) BiLt—read 2a. 


HOUSE OF COMMONS 
Tuesday, April 10 
CLEAN AIR Bitt—read 3a. 
Friday, April 13 
SMALL LOTTERIES AND GAMING BILL—read 3a. 


NOTICES 


The quarter sessions held on Wednesday, April 4, 1956, for the 
borough of Southend-on-Sea, has been adjourned, for the purposs 
of the trial of R. v. Matthew John Sharpley and Joseph Kitchener, 
until Monday, April 30, 1956. The court will be in session at 10.0 
a.m., at the Sessions House, Alexandra Street, Southend-on-Sea. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to ‘‘ The Publishers of the Justice of the Peace and Local Government Review, Little London, 
Chichester, Sussex.”’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and address of the subscriber 
must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


j—Adoption—Report of guardian ad litem—Whether to be read 
aloud. 

In the absence of express authority to that effect, is it permissible 
for the report of a guardian ad litem to be handed to justices for 
consideration without being read aloud, as distinct from being given 
to the court by way of sworn evidence ? Cf. r. 21 of the Summary 
Jurisdiction (Children and Young Persons) Rules, 1933. 

TODGE. 
Answer. 

The rules governing procedure are the Adoption of Children 
(Summary Jurisdiction) Rules, 1949, r. 29 of which applies the Sum- 
mary Jurisdiction Acts (now the Magistrates’ Courts Act and Rules, 
1952) to adoption proceedings. However, the guardian ad litem is 
not a witness called by a party to the proceedings to give evidence but 
isappointed by the court to make inquiries and to report to the court. 
In our opinion, it is not necessary that the report should be read 
aloud in the presence of the applicants, though we are aware that 
this practice is sometimes followed. Having read the report, the court 
can address any questions it thinks necessary in fairness to the appli- 


cants. 

The position is rather different from that in which a report is 
received under the Summary Jurisdiction (Children and Young 
Persons) Rules, and no doubt it was thought unnecessary to confer 
express authority to receive the report of a guardian ad litem in 
adoption proceedings without reading it aloud. 

For the other point of view we refer our correspondent to a contri- 
buted article in our issue of December 3, 1955. In the absence of a 
decision of the High Court we regard the matter as open to doubt. 


21.—Dogs— Dangerous—Form of complaint a s 

Acomplaint under s. 2 of the Dogs Act, 1871 was recently brought 
before my justices. The complaint of the prosecutor was in the usual 
form and stated that he had just cause, etc., to believe that a certain 
dog belonging to — is dangerous. The summons which was served 
on the accused, and which was in the form as set out in the 14th edn. 
of Oke’s Magisterial Formulist, stated that complaint had been made, 
etc., that the accused, etc., was the owner of a certain dog which was 
dangerous, etc. 

On the hearing of the summons the accused contended that the 
summons was bad in law use: 

(a) It stated that the dog was dangerous and 

(6) the complaint stated the dog is dangerous and 

(c) s. 2 of the Dogs Act, 1871, states that the court may take cog- 
nizance of any complaint that a dog is dangerous, etc. 

So far as I can discover for a great many years, probably since 
1871, summonses under the Dogs Act, 1871 have always used the 
word ““ was”’ dangerous, etc., and if the notes in the 1954 edn. of 
Stone are a guide this point of “* is ’ and “* was ” has never been taken 
before a higher court and I shall be grateful for your views on the 





t. 

The accused, of course, argued that the summons was not in accord- 
ance with the section of the Act creating the offence and further that 
the use of “‘ was” implied that although the dog might have been 
dangerous in the past it was not probably dangerous at the time of 
the hearing of the summons and thus there could be no ground for 
the magistrates to make any order. 

TOWSER. 
Answer. 

At the hearing the court must no doubt be satisfied that the dog is 
then dangerous and not under proper control. The evidence will 
naturally relate to what has happened before the complaint was made, 
and if that shows that the dog was then dangerous and not under 
proper control it will be for the defendant to satisfy the court that the 
dog is a reformed character or is now under proper control. 

The use of “ was ” or “‘ is” in the complaint or summons seems to 
us of little importance, since the defendant cannot have been misled. 

summons could be amended if necessary and an adjournment 
granted if the defendant claims to have been misled. 


3.—Justices’ Clerk—Duties—Whether obliged to give receipt for 
periodical payments. 

In reply to P.P. 3 in your issue dated December 24, 1955, the opinion 
Was given that, where a periodical payment is made by post and the 
defendant has omitted to include a stamp or money to cover the 
Postage of the receipt, the justices’ clerk should nevertheless send the 
teceipt by post, the presumption being that the postage charge would 





be borne by the justices’ clerk as it was thought that the sender could 
not be compelled to pay the postage. 

This reply is in contrast to that given to P.P. 8 in your issue dated 
October 3, 1953, when it was considered that the expense of sending 
the receipt is part of the expense involved in making the payment by 
post and is chargeable, therefore, to the person making the payment. 
I shall be grateful to know whether there has been a judgment given 
on the point or if there are any considerations which have caused 
you to change the opinion previously given. 

S. BELVEDERE. 
Answer. 

We have been in two minds about this question, and in view of 
the difference of opinion and practice we have found to exist among 
justices’ clerks, we certainly cannot pretend to be in no doubt. However, 
with due respect to those who hold otherwise, we prefer the opinion 
we expressed in our answer at p. 839 of last year’s volume. 

Rule 39, read alone, is a plain direction to give a receipt, not merely 
to make one out or to offer one on conditions, and we think it means 
that it shall be given just as receipts are given in ordinary transactions 
where remittances are received by post, that is, by sending the receipt 
by post. Otherwise it is not given. Rule 39 applies to sums received 
under convictions as well as under orders, and we believe it to be the 
regular practice to send receipts for fines. We do not draw a distinction 
between fines and periodical payments in r. 39, though we are aware 
that such a distinction is sometimes drawn by referring to r. 32, which 
states that periodical payments may be made by post at the risk of 
the sender and at his expense. The argument that the cost of posting 
a receipt from the clerk is part of the expense incurred by the person 
who remits money by post does not, on further consideration, appear 
to us to be convincing. Rule 32 clearly means that a man who remits 
by post takes the risk of the post and must prepay the letter and, if 
he chooses, pay for registration all without deduction from the sum 
due. We think, it means only that. It is to be noted that r. 39 and 
r. 32 are in different parts of the Magistrates’ Courts Rules, and we 
do not think it right to treat them as linked together. Whatever the 
position may have been before r. 39 was made, we think the present 
rule means that a receipt must be sent by post when the money comes 
by post. 


4.—Landlord and Tenant—Premises not comprising a_ building— 
Landlord and Tenant Act, 1954. 

With reference to P.P. 4 at 119 J.P.N. 823, would your opinion be 
the same if land was let to a tenant who could not carry on his business 
without erecting buildings on the land ? I have in mind a case where 
the business of the tenant is of an office nature and vacant land is let 
to him at a low rental, the tenant erecting his own temporary office 
buildings and is under an obligation to remove them at the end of the 
tenancy. In such circumstances can the land be treated as ** premises ” 
so that the tenancy is one to which part II of the Landlord and Tenant 
Act, 1954, applies ? 

A. WoLrF. 
Answer. 

We think so. An obligation to remove at the end of the term 
structures put up for the tenant’s purposes during the term is quite 
common in tenancy agreements. If the letting is one which otherwise 
falls within the Act we see no reason to differentiate. 


5.—Magistrates—Jurisdiction and powers—Offence committed in 
Scotland linked with offence by other defendants in England— 
Jurisdiction of English court to try offence committed in Scotland. 

A licensing authority for goods vehicles wish to prosecute a society 
and some of their drivers for offences against s. 19, Road Traffic Act, 
1930, and against reg. 6, Goods Vehicles (Keeping of Records) Regu- 
lations, 1933. 

The registered office of the society is in this division, but it has various 
depots at which its drivers are permanently employed. Four of the 
depots concerned are in separate petty sessional divisions of this 
county, only one in this one, and are spread over an area with a radius 
of some 60 miles. A fifth depot, the D one, is over the Scottish border 
and is about 110 miles away. 

The authority rely upon s. 1 (2) (6) of the Magistrates’ Courts 
Act, and wish me to issue summonses against all the drivers and the 
society in respect of all the offences. 

I am further told by their solicitors that even if I do not agree to issue 
a summons against all the drivers, they intend to ask me to issue 
summonses against the society in respect of the Scottish offences, . 
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i.e., offences by Scottish depot drivers whether part-committed in 
England or not, as well as English ones, and for that rely on s. 1 (2) 
(c) as well as the fact that as the registered office is here all the offences 
must have been committed here. 

On the matter as a whole, my view is that as regards the English 
drivers and the society, it might well be said that it would be for the 
better administration of justice if all those cases were heard here, in 
spite of the distances involved for the drivers. I consider the cases 
arising against the drivers stationed in Scotland, should be heard in 
Scotland. I hold this view quite apart from the fact that if a driver 
does not answer his summons there is no jurisdiction. In any case 
{ do not feel it correct to issue a summons in a case like this when there 
is uncertainty about it being effective. 

If I am right in considering that offences committed by drivers 
stationed in Scotland should be tried there, then it seems that the 
authority cannot have summonses issued against the society here for 
those offences because s. | (2) (c) appears to prohibit the issue of a 
summons merely by reason of the fact that the registered office is in 
this division; and in each case the summons against the society is 
for * permitting *’ which requires the driver’s offence to be proved 
first. 

I shall be obliged if you will advise me on the points set out, in 
particular, whether you agree with the views I have expressed. I shall 
also be grateful for your views on any other points which may occur to 
you. 

It is not proposed to issue warrants originally in any of the cases. 
J. ENEM. 
Answer. 

With the exceptions stated in s. 133 (2), the Magistrates’ Courts 
Act, 1952, does not apply to Scotland. We consider, therefore, that 
s. | (2) (6) relates only to offences committed in England or Wales, 
and we think this view is strengthened, by necessary inference, by the 
special provision in s. | (4). 

In the case in question no process can be issued in the English 
court in respect of an offence committed by a driver in Scotland, 
and the society cannot be dealt with in that court for permitting such 
an offence. 


6.—Private Street Works Act, 1892—Odbjections to provisional appor- 
tionment—Non-objecting frontager—Right of audience. 

When justices are asked to determine objections to the provisional 
apportionment, certain non-objecting frontagers appear and ask 
leave to call witnesses and address the court and to cross-examine 
the witnesses called for the objectors and on occasions to cross- 
examine the council’s witnesses. The object of this is to support the 
provisional apportionment and to prevent its being amended. These 
interveners attend because notice of the hearing has been published by 
the local authority in the newspapers and the intervention is generally 
welcomed by the local authority. It appears, however, that the Private 
Street Works Act, 1892, is silent on the question of the jurisdiction 
of the justices to hear such interveners. Generally the magistrates 
allow them to become parties as though they had objected or 
** petitioned against alterations,” and there have been instances where 
they have been permitted to address the court, others where witnesses 
have been heard in addition, and others where every facility has been 
granted, whilst there have been cases where the interveners were not 
even recognized. Will you please advise as to whether in your opinion 
non-objecting frontagers have the right of audience and if the answer 
be * Yea ” under what authority and to what extent. P.K.S.C. 

Answer. 

The hearing under s. 8 of the Private Street Works Act, 1892, is to 
hear objections “* made as in this Act mentioned,” that is as made 
under s. 7 by the owners of premises shown in the provisional appor- 
tionment. The court has, however, an undoubted right to call and 
examine a witness. Persons who have not objected may therefore 
be heard to give evidence, but to allow them or their representatives 
to address the court would, in our opinion, be irregular. 


7.—Real Property—Easement—Purchase with or without dominant 
tenement. 

It may be necessary for my council to make a compulsory purchase 
order in respect of an area of land, the only access to which is by two 
private roads, one of which crosses a railway bridge belonging to British 
Railways. One of the roads is closed to vehicles by a gateway near the 
bridge several times a year. The gate is understood to have been recently 
repaired by British Railways, who may have obtained contributions 
from frontagers to the road. The area of land referred to is owned 
by A but it is not known to whom the soil of the private roads belongs, 
though at least one of the frontagers, who are B, C, and D, is known to 
have carried out repairs to a part of one of the roads. 

“Land ” is defined in s. 8 of the Acquisition of Land, etc., Act, 
1946, as including anything falling within any definition of the ex- 
pression in the enactment authorizing the compulsory purchase. 
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Section 343 of the Public Health Act, 1936, defines “* land ” as includ. 
ing any interest in land and any easement or right in, to, or over land 
It is clear that A can be served with a notice under para. 3 of part | 
of sch. 1 to the Act of 1946 in respect of the area of land owned by 
him. Your opinion is sought however as to: 

(a) Whether a compulsory purchase order can be made in r 
of a right of way for all purposes over the private roads (including the 
railway bridge); 

(6) If so, whether B, C, and D, together with their lessees ang 
occupiers (if any) and the British Transport Commission should also 
be served with a notice under para. 3 aforesaid, in respect of the 
easement of way over the private roads. In this connexion difficulty 
may be experienced in ascertaining who should be served, because 
there does not appear to be an occupier for the purpose of s. 277 of 
the Public Health Act, 1936. 

(c) Whether the description of the land to be acquired from A 
should be made to include such rights of way over so much of the 
private roads as A can lawfully grant or convey, or whether these 
rights should be treated separately as in the case of the other frontagers, 
The first course would appear to present some difficulty as regards the 
prescribed form of compulsory purchase order and the schedule and 
map thereto. 

PONBRID. 
Answer. 

(a) The council do not, we suppose, contemplate purchasing a 
right of way over the blue land unless they acquire the red land. Even 
if the easement in gross could exist, it would be useless. This query 
presumably means, therefore, can they after acquiring the red land 
purchase a right of access to it over other land? The answer is, in 
our opinion, that they can do so by agreement only. (Suppose, for 
example, that they wished to create a new outlet from the land they 
purchase. But inasmuch as, it seems, the outlet they want is that 
which already exists, see (c) below.) 

(5) This does not arise. 

(c) Since the only access (we are told) to the red land is along the 
private road through the blue land, it looks as if a right of way may 
be appurtenant to the red land. If so, the purchase of that land by the 
council, by agreement or compulsorily, will carry the right of way. 
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